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(i) 


STATEMENT OF THE QUESTION PRESENTED 
In the opinion of appellant the question is: 


In a subrogation action against alleged third party wrongdoers by 
a compensation insurance carrier for benefits paid under the Workmen's 
Compensation Act for the District of Columbia to an employee injured 
while on a temporary job in Virginia and for damages for such injury, 
did the District Court err in granting appellees’ motions to dismiss and 
finding as a matter of law that use-plaintiff Burton's exclusive remedy 
for the injury sustained by him is the Virginia Workmen's Compensation 


Act when: 


. He was a non-resident of the State of Virginia; 


. His contract of employment was made in the District of Columbia; 


. His actual employer's principle place of business is in the 


District of Columbia; 


and when the meager record before the Court fails to show either that 
Burton was entitled to benefits under the Virginia Act or that appellees 


have established their compliance with the provisions of said Act? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS aes 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The District Court Erred in Concluding As a Matter 
Of Law that Burton's Exclusive Remedy Was the 
Virginia Workmen's Compensation Act 


1. From the Facts of Record, the District Court 
Erroneously panes and eee ee car 
Law : : ‘ 


. From the Record the District Court Could Not 
Properly Conclude that Burton's Right of Action 
Was Necessarily Barred under Virginia Law 


3. The right of Action Here is Not Controlled ie 
Jonathan Woodner Co. v. Mather . 


I. The Action Was Erroneously Dismissed Because of the 


Unresolved Questions of Fact Raised anys the Record before 


The District Court F 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an action instituted in the United States District Court for 
the District of Columbia by plaintiff insurance company, as the Workmen's 
Compensation Insurance carrier for the employer of the use-plaintiff 
Burton, for damages for personal injuries sustained by Burton in the 
course of his employment while temporarily assigned to a construction 
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job in the State of Virginia on account of which the latter accepted pay- 
ment of compensation under the provisions of the Workmen's Compensa- 
tion Act in force in the District of Columbia. The suit was filed against 
the parties whose negligence was alleged to have caused the personal 
injuries sustained, pursuant to the provisions of Title 28 U.S.C.A., Sec- 
tion 933 (The Longshoremen's and Harbor Workers' Compensation Act). 
The District Court sustained motions by the appellees (defendants) to dis- 
miss the complaint and from this ruling this appeal is taken. Jurisdiction 
of this Court is founded upon the provisions of Title 28, Section 1291, 
United States Code. 


STATEMENT OF THE CASE 


This appeal is taken from an order of the District Court sustaining 
motions of the appellees (defendants below) to dismiss the complaint. The 
only record before the Court at the time of the ruling on the motions to 
dismiss were the plaintiffs’ complaint (J.A. 2-4), the affidavit of the 


use-plaintiff Robert L. Burton, Jr. (J.A. 6), the affidavit of Milton Mulitz 
filed in behalf of appellee Potomac Iron Works, Inc. (J.A. 6-7), and the 
motions to dismiss of the two defendants (J.A. 5). This record disclosed 
to the District Court the following material facts: 


Use-plaintiff Robert L. Burton, Jr. (appellant, herein- 
after referred to as Burton"), a resident of Maryland, was 
employed as an elevator mechanic's helper by Horner Ele- 
vator Company (hereinafter referred to as "Horner") in the 
District of Columbia. Horner, a District of Columbia corpora- 
tion, had its principal office in the District of Columbia. 
Plaintiff Utica Mutual Insurance Company (appellant, herein- 
after referred to as Utica") issued a policy of insurance to 
Horner commonly known as Workmen's Compensation Insur- 
ance in accordance with Title 36, Section 501, District of 
Columbia Code (1951 Ed.), Horner being subject to the pro- 
visions of this Act. While this policy was in effect Horner 
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entered into a subcontract with George Hyman Construction 
Company (appellee, hereinafter referred to as Hyman") to 
do certain work on a construct ion project which was under 
the supervision and control of Hyman in Shirlington, Arlington 
County, Virginia. Burton, Horner's employee, was sent to 
this project on the morning of September 10, 1958 and was 
injured as the result of being struck by a steel beam dropped 
by the employees of Potomac Iron Works, Inc. (appellee, 
hereinafter referred to as 'Potomac"). Potomac is a Dela- 
ware corporation having its principal office in Maryland. 
None of the parties were residents of or incorporated in the 
Commonwealth of Virginia. 


Burton, pursuant to the provisions of said Act, filed a notice of elec- 
tion to claim compensation with the United States Department of Labor, 


Bureau of Employees' Compensation. Thereafter, on April 9, 1959 an 
award of compensation was made under the provisions of the Act cited 
above directing Horner and its insurance carrier Utica to pay compensa- 
tion to Burton in the manner and amounts as set forth therein. 


On October 28, 1960 pursuant to the provisions of said Act, Utica 
filed suit against Hyman and Potomac for damages resulting from the 
injuries to Burton demanding judgment in behalf of itself and Burton in 
the total sum of $200,000.00 (J.A. 2). On November 15, 1960, Potomac 
filed a motion to dismiss on the grounds that the complaint failed to state 
a claim upon which relief could be granted (J.A. 5). On November 18, 1960, 
Hyman filed a motion to dismiss on the grounds that Utica's claim was 
barred by statute in Virginia (J.A. 5). 


Burton's affidavit stated that on the date of his injury and in accord- 
ance with his custom and practice since he had been working for Horner he 
reported to Horner in the District of Columbia and was assigned to work 
that day on the job in Virginia; that at no time prior to his accident had he 
been given notice that this job was covered under the Virginia Workmen's 
Compensation Act and that he had never seen notices posted at the job to 
that effect (J.A. 6). | 


The motions to dismiss came on for hearing before Judge Walsh on 
January 18, 1961 at which time, as already stated, the Court had before 
it only the complaint, the two affidavits hereinbefore mentioned (J.A. 6-7) 
and the motions to dismiss. Judge Walsh signed an order on February 15, 
1961 granting the appellees' motions to dismiss and dismissed the plain- 
tiff’s case (J.A. 7), and this appeal followed (J.A. 14). 


After the order was signed granting the motions to dismiss a hearing 
was had before Judge Walsh upon the form of the Findings of Fact and 
Conclusions of Law to be entered. Judge Walsh rejected the proposed 
findings submitted by appellant (J.A. 8) and signed the version proposed 
by appellees (J.A. 15-16). For the purposes of this hearing certain 
additional affidavits were filed in behalf of Hyman (J.A. 8, 10-14) but it 
should be emphasized that these additional affidavits were not before the 
Court at the time the motions to dismiss were argued and granted. 


STATUTES AND RULES INVOLVED 


The District of Columbia Workmen's Compensation Act, Title 36, 
Sec. 501 of the D.C. Code, 1951; Act of May 17, 1928, c.612, 45 Stat. 600, 


adopts the Longshoremen's and Harbor Workers' Act, Title 33, Secs. 901, 
et seq., U.S.C.A., Act of Mar. 4, 1927, c.509, 44 Stat. 1424, as amended, as 
the compensation law of the District of Columbia. Section 933 of the latter 


provides in material part as follows: 


"(a) If on account of a disability or death for which compen- 
sation is payable under this chapter the person entitled to 
such compensation determines that some person other than 
the employer is liable in damages, he may elect, by giving 
notice to the deputy commissioner in such manner as the 
Secretary may provide, to receive such compensation or 
to recover damages against such third person. 


(b) Acceptance of such compensation under an award in 
a compensation order filed by the Deputy Commissioner 
shall operate as an assignment to the employer of all right 
of the person entitled to compensation to recover damages 
against such third person. 


* * * * * 
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(i) Where the employer is insured and the insurance 
carrier has assumed the payment of the compensation, 
the insurance carrier shall be subrogated to all the rights 
of the employer under this section. 


Virginia Workmen's Compensation Act (1918, p. 637; Michie Code 
1942, § 1887 (53).): | 


Section 65-16. 


"Rules of Commission; Process and Procedure. — The Com- 
mission may make rules, not inconsistent with this Act, for 


carrying out the provisions of this Act." 
* * * * 


Section 65-25. 
"Intrastate carriers; casual employees; other excepted employ- 


ments — This Act shall not apply to common carriers whose 
motive power is steam and who are engaged in intra-state 
trade or commerce nor shall this Act be construed to lessen 
the liability of such common carriers or take away or diminish 
any right that any employee or, in case of his death, the per- 
sonal representative of such employee of such common car- 
rier may have under Sec. 8-641 to 8-646 or Sec. 56-441, nor 
to casual employees, farm or horticultural laborers and do- 
mestic servants, nor to employers of such persons, nor to 
any person, firm or private corporation, including any’ pub- 
lic service corporation, that has regularly in service less 
than seven employees in the same business within this state; 
unless such employees and their employers velumerily elect 
to be bound by this Act." 


* * * 
Section 65-58. 


"Foreign Injuries — When an accident happens while the em- 
ployee is employed elsewhere than in this State which would 
entitle him or his dependents to compensation if it had hap- 
pened in this State, the employee or his dependents shall be 
entitled to compensation, if: (1) the contract of employment 
was made in this State; (2) the employer's place of business 
is in this State; and (3) the residence of the employee is in 
this state; Provided the contract of employment was not ex- 
pressly for service exclusively outside of the State. 


"But if an employee shall receive compensation or damages 
under the laws of any other state, nothing herein contained 
shall be construed so as to permit a total compensation for 
the same injury greater than is provided for in this Act." 


* * * * * 


Section 65-102. 


"Penalty for violation of preceding section. If such employer 
refuses and neglects to comply with the provisions of the 
preceding’ section he shall be punished by a fine of ten cents 
for each employee at the time of the insurance becoming due, 
put not less than one dollar nor more than fifty dollars for 
each day of such refusal or neglect, and until the same ceases, 
and he shall be liable during continuance of such refusal or 
neglect to an employee either for compensation under this Act 
or at law in a suit instituted by the employee against such em- 
ployer to recover damages for personal injury or death by 
accident, and in any such suit such employer shall not be 
permitted to defend upon any of the following grounds: (1) 
That the employee was negligent; (2) That the injury was 
caused by the negligence of a fellow employee; or (3) That 
the employee had assumed the risk of the injury. 


"The fine herein provided may be assessed by the Commission 
in an open hearing with the right of review and appeal in other 


cases." 
* * * * * 


Pursuant to the authority conferred by Section 65-16 the Industrial 
Commission of Virginia adopted the following applicable Rules: 


"Rule 5. Posting Notices - Every employer with the operation 
of the Virginia Workmen's Compensation Act shall post and 
keep posted, conspicuously in his plant, shop or place of busi- 
ness usually frequented by his employees, notice of his com- 
pliance with the provisions of the Act. Such notice may be in 
writing or in print and shall follow substantially the form 
prescribed by the Industrial Commission." 


* * * * * 

"Rule 9. Liability and Requirements of Employer Carrying 
Workmen's Compensation Insurance, Every employer taking 
out a Workmen's Compensation Insurance Policy, or qualifying 
as a self-insurer, shall be subject to all the provisions of the 
Workmen's Compensation Act. This rule applies to all em- 
ployers, regardless of the number of employees. 


"All employers shall post and keep posted a copy of this rule, 
in a place or places conspicious to his employees. In unusual 
cases, where such posting is not possible, as where the em- 
ployer has no fixed place of operation in the State, the rule 
must be made known personally to the employees affected. 


"This rule, in so far as it applies to employers who have less 
than seven employees, at the time the Workmen's Compensa- 
tion insurance becomes effective, shall remain in force only 
during the period of time covered by said insurance." 


STATEMENT OF POINTS 
The District Court erred: 


1. In granting the motions of the defendants below to dismiss the 
complaint. 


2. In finding as a fact: 


"That all of the employers, subcontractors, and 
parties were subject to the Virginia Workmen's . 
Compensation Act at the time that the injury oc- 
curred, as a result of, and incident to, the use- _ 
plaintiff's employment;" 


in that this is a mixed conclusion of fact and law which is not supported 
by the record. 


3. In holding as a matter of law that the appellant's (use-plaintiff) 
exclusive remedy was the Virginia Workmen's Compensation Act without 
any finding that the appellees (defendants) had complied with the said Act. 


SUMMARY OF ARGUMENT 


An employee whose contract of employment was made in the District 
of Columbia with a District of Columbia employer was injured on a construc- 
tion project in the State of Virginia on a temporary assignment in the course 


of his employment. He elected to receive and was paid compensation under 
the workmen's compensation law in force in the District of Columbia (Long- 
shoremen's and Harbor Workers' Compensation Act). This suit was insti- 
tuted by the workmen's compensation insurance carrier for his employer 
against the general contractor and a subcontractor whose negligence is 
alleged to have caused the injury pursuant to the provisions of §933 (Title 
28 U.S.C.A. 933, the Longshoremen's and Harbor Workers' Compensation 
Act). Upon motions to dismiss Judge Walsh of the District Court dismissed 
the action. 


The action of the District Court was clearly premature. The record 
before the District Court, and before this Court, is too meager to answer 
many unresolved material questions of fact which can only properly be 
resolved by the introduction of evidence at trial. The case presents in- 
teresting and important questions of law affecting the handling of work- 
men's compensation claims in the District of Columbia and these ques- 
tions should be put in proper posture for decision after the facts have 


been resolved by competent evidence, 
Among the serious legal questions presented are: 


Was the injured employee's exclusive remedy the Virginia Workmen's 
Compensation Act? Appellant contends on this record that it was not and 
that the District Court erred in concluding as a matter of law that it was. 
The mere fact that an accident occurred in the State of Virginia to an em- 
ployee while engaged in the course of his employment does not necessarily 
invoke the provisions of the Virginia Workmen's Compensation Act. The 
burden is upon the employer to show that he has complied with the techni- 
cal requirements of the Virginia law. This showing is not made in this 
record. This record is also t:.0 inconclusive as to the facts necessary 
to establish whether the employee’s temporary work in Virginia necessarily 


qualified him for compensation in Virginia. 


Another question is whether the right of action attempted to be 
asserted here is necessarily barred by Virginia law. It is submitted that 
while the law of the State of Virginia is unsettled on this question it is 
clear that common law actions for damages of this kind are not barred 
in Virginia unless the Workmen's Compensation Act of that State is clearly 
applicable to both the employer and the employee. This question, like the 
first, cannot be satisfactorily resolved on the basis of the present record. 


The decision of this Court in Jonathan Woodner Company v. Mather, 


infra, is not controlling here because of distinguishing factual differences. 
A significant difference is that the subrogated right of action attempted to 
be asserted here is an integral part of the workmen's compensation law 
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for the District of Columbia, and this injured employee accepted compensa- 
tion in the District of Columbia in contemplation that this right of action 
would be thereby created in which he has a vested interest to recover his 
full damage from the third party who caused him harm. The public policy 
of the District of Columbia in the industrial accident field, as declared by 
Congress, contemplates that such actions be brought as an integral part 

of the compensation system. Moreover, the Supreme Court of the United 
States in a decision a year later than Woodner has continued to emphasize 
the importance of weighing the public policy of the concerned jurisdictions 
in applying the principles of comity between the several states regarding 
industrial accidents. This Court should accordingly reappraise its declara- 
tion of public policy for the District of Columbia in this field when the 
question can be properly presented after the facts have been deter mined 
upon the evidence in this case. 


ARGUMENT 
I 
THE DISTRICT COURT ERRED IN CONCLUDING AS A MATTER OF 


LAW THAT BURTON'S EXCLUSIVE REMEDY WAS THE VIRGINIA 
WORKMEN'S COMPENSATION ACT. 


1. From the Facts of Record, the District Court Erroneously 
Construed and Applied Virginia Law. 


The mere fact that an accident occurred in the State of Virginia to 
an employee while engaged in the course of his employment does not 
necessarily invoke the provisions of the Virginia Workmen's Compensation 
Act. Solomon v. Call, 159 Va. 625, 166 S.E. 467. In this case plaintiff, a 
traveling salesman, was injured in the course of his employment in an 
automobile accident which occurred in the State of Virginia. He accepted 
compensation benefits under the Pennsylvania Act and thereafter filed a 
common law action for damages against the operator of the other vehicle, 
who urged that the Virginia Workmen's Compensation Act barred his right 
to maintain said action. The Supreme Court of Appeals of Virginia rejected 
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this contention and stated on p. 468, 166 S.E.: 


"The plaintiff's employment was under a Pennsylvania 
contract, with a Pennsylvania employer, and embraced under 
the terms of the Workmen's Compensation Act of that state. 
His contract of employment was entirely foreign to the State 
of Virginia and clearly outside of the Virginia Workmen's 
Compensation Act*(Code 1933, §1887(1), et seq.)." 


See also Betts v. Southern Ry. Co., 1934, 4th Cir., 71 F. 2d 787. 


In the case at bar, Burton is a resident of the District of Columbia, 
his contract of employment was made in the District of Columbia, his 
custom and practice since he began working for Horner, his employer, 
was to report to its shop in the District of Columbia for work each day 
and there to be assigned to jobs in the District of Columbia and elsewhere 
(J.A. 6). There is nothing in the record to indicate that his employment 
in Virginia at the time of the accident was more than temporary in nature. 
With these facts, therefore, it is doubtful that Burton could obtain bene- 
fits for the injuries sustained in the accident in question under the Virginia 
Workmen's Compensation Act. This appears indicated from §65-58 of the 
Workmen's Compensation Law for Virginia, respecting foreign injuries 
which states that when an accident happens while an employee is injured 
elsewhere than in that state he may obtain compensation only if (1) The 
contract of employment was made in this state; (2) The employer's place 
of business is in this state; and (3) The residence of the employee is in 
this State". Conversely, then, if neither of the three above quoted condi- 
tions applies but an injury occurs within the State of Virginia, to a non- 
resident employee, the Industrial Commission of Virginia could rightly 
reject a compensation claim. The record neither affirms nor disaffirms 
this contention. Moreover, the latest pronouncement from the 4th Circuit 


Court of Appeals ‘on this issue supports this inference gleaned from the 
above quoted language. Chief Judge Sobeloff in Home Indemnity Company 
of New York, v. Poladian, 1959, 4th Cir., 270 F.2d 156, states at p. 159: 


"Much can be said for the proposition that when all 
the parties reside and make their employment and insurance 
arrangements in a certain place, they have it in contemplation 
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that the law of that place shall govern their relationships, 

rather than the purely advantitious circumstance that an 

injury may occur in another place." 

Absent the important considerations indicated in Home Indemnity 
Company of New York v. Poladian, supra, the ruling of the Court below, 
namely, that plaintiff's exclusive remedy was the Virginia Workmen's 
Compensation Act, was without basis in fact. Hence the dismissal of the 
complaint at this stage of the proceedings was manifestly erroneous. 
Moreover, it is obvious from the record that Burton obtained Workmen's 
Compensation benefits pursuant to the Workmen's Compensation Act for 
the District of Columbia. It follows then that, at least, the Virginia Work- 
men's Compensation Act could not have been his exclusive remedy. 


2. From the Record, the District Court Could Not Properly 
Conclude That Burton's Right of Action Was Necessarily 


Barred Under Virginia Law. 00 

As heretofore indicated in Poladian, supra, the precise issue 
presented in this appeal has not been definitively ruled on by the Supreme 
Court of Virginia. Nevertheless, a persuasive interpretation of Virginia 
law is found in Liberty Mutual Insurance Company Vv. Goode ‘Construction 
Company, 1951, 97 F.Supp. 316. In this case the employer and employee 
resided in the District of Columbia where the contract of employment was 
made; the employer was a subcontractor on a job in Virginia when the 
plaintiff employee was injured in an industrial accident. The employee 
received compensation pursuant to the law of the District of Columbia and 
made no claim under the Virginia Act. Thereafter, an action was instituted 
by the injured employee against the general contractor, who maintained 
that the provisions of the Virginia Workmen's Compensation Act barred 
plaintiff's right of recovery in that action. In denying defendant's motion 
for summary judgment, Judge Bryan stated on p. 316: 


(1) Acceptance from the subcontractor of workmen's 
compensation under the law of the District of Columbia by 
Budano, an employee of the subcontractor, for an injury suf- 
fered while at work on a construction contract in Virginia 
does not, me judice, bar this action by him, his subrogee and 
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assignee, to recover damages against the general contractor 
for the latter's negligence, alleged as the cause of the injury, 
notwithstanding that under the Virginia compensation law the 
action is not maintainable. 


(2) In the District of Columbia Budano resided, his 
employer resided and his contract of employment was made. 
The courts in Virginia, including the Federal tribunals, may 
treat the District of Columbia law, with its privilege of suing 
the general contractor, as a constituent of Budano's contract 
of employment, * * *,." 


The Workmen's Compensation Act for the District of Columbia is 
an adaptation of the Longshoremen's and Harbor Workers' Compensation 
Act, 33 U.S.C.A. §901, et seq., D.C. Code 1940, §§36-501, 36-502, 33 
U.S.C.A. $901. There is no bar under District of Columbia law to a "third- 
party" action as maintained herein. Ryan Stevedoring Company v. Pan 
Atlantic Steamship Corp., 1955, 350 U.S. 124, 76 S.Ct. 232, 100 L. Ed. 
133; Pearsenv. National Trust for Historic Preservation, 1956, 145 F. 


——_ -- ee 


Supp. 378, (opinion by Judge Morris). Although the express issue has 


never been presented to this Court for determination (see Smith v. Kelley, 
107 U.S. App. D.C. 140, 143, 275 F.2d 169, 172 (1960) (concurring opinion 
by Judge Washington) ) it is fair to state in the present posture of this liti- 
gation that there is no bar in the District of Columbia. Hence, it is in- 

_ cumbent upon the defendants to prove compliance with the Workmen's 


Compensation Act of Virginia in order to obtain the protection of that act. 
Bernard-Vann yv. Griffin, 172 Va. 23, 200 S.E. 665. Affidavits filed subse- 
quent to the Court's ruling in this litigation (J.A. 8, 10-14) could not have 
been considered as influencing factors in the Court's decision and should 
not at this time be considered by this Court. Based solely on the record 
at the time of the hearing on the motion to dismiss defendants had not 
(and still have not) shown compliance with the provisions of the Virginia 
Workmen's Compensation Act and cannot therefore claim that its provi- 
sions bar recovery in this action. Liberty Mutual Insurance Com- 


pany v. Goode Construction Company, supra. if compliance is 
not shown, the injured employee may institute a common law action 
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against his employer, actual or statutory,and recover damages for personal 
injury or death, irrespective of the other considerations regarding incidents 
of employment. Code of Virginia, § 65-102: 


"Penalty for violation of preceding section. If such em- 


ployer refuses and neglects to comply with the provisions 
of the preceding section he shall be punished by a fine of 
ten cents for each employee at the time of the insurance 
becoming due, but not less than one dollar nor more than 
fifty dollars for each day of such refusal or neglect, and 
until the same ceases, and he shall be liable during con- 
tinuance of such refusal or neglect to an employee either 
for compensation under this Act or at law in a suit insti- 
tuted by the employee against such employer to recover 
damages for personal injury or death by accident, and in 
any such suit such employer shall not be permitted to de- 
fend upon any of the following grounds: (1) That the em- 
ployee was negligent; (2) That the injury was caused by 
the negligence of a fellow employee; or (3) That the em- 
ployee had assumed the risk of the injury. : 


"That fine herein provided may be assessed by the Com- 
mission in an open hearing with the right of review and 
appeal in other cases." (Underscoring supplied) 


3. The Right of Action Here Is Not Controlled by Jonathan Woodner Co. v. Mather. 


The decision of this Court in Jonathan Woodner Co. v. Mather, 1954, 
93 U.S. App. D.C. 234, 210 F. 2d 868, was cited to the District Court as 
controlling authority. It is submitted, however, that the decision in Wood- 
ner should not control disposition of this case for several reasons. 


In the first place the common law remedy which was attempted to 
be exercised in Woodner by suit in the District of Columbia was unques- 
tionably extinguished under the law of Maryland where the accident occur- 
red. Here the common law remedy in the State of Virginia is not extin- 
guished for workers in industrial accidents unless such workers are sub- 
ject to the provisions of the Virginia Compensation Act, and there has been 
due compliance with the Act by the owner or employer, as the case may be. 


Another reason is that in Woodner, Judge Washington, in discussing 
the principle of comity as between the state where an accident occurs and 
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the home state of the worker's employment, relies on the decision of the 
Supreme Court in Bradford Electric Co. v. Clapper, 286 U.S. 145, 52 S.Ct. 
571, 76 L. Ed. 1026. In 1955, the year after Woodner, the Supreme Court 
in Carroll v. Lanza, 349 U.S. 408, 75 S.Ct. 804, 99 L. Ed. 1183, seriously 
under mined the rationale of the Bradford case, and permitted a resident 
of Missouri, employed by a Missouri employer temporarily working in 
Arkansas and injured in Arkansas, who had received compensation for 
injuries under the "automatic provisions" of the Missouri Act, to maintain 


a common law suit for damages in Arkansas against the general contractor 
on the job who, under Arkansas law, could be regarded as a third party 
wrongdoer. This type of common law action was not recognized by the 
Workmen's Compensation Act of Missouri. While this is not a recognition 


of the right of the injured employee to sue his "employer", statutory or 
actual, at common law for damages, it is the last expression of the Sup- 
reme Court on this subject, following the line of cases discussed by Judge 
Washington in Woodner, and emphasizes the continuing problem in the 
industrial compensation field of the relative public policy considerations 
as between the state of the place of injury and the state where the injured 
worker is employed. The language of Mr. Justice Douglas is significant 
(349 U.S. at 413, 414): : ; 
"Missouri can make her Compensation Act exclusive, 

if she chooses, and enforce it as she pleases within her 

borders. Once that policy is extended into other States, 

different considerations come into play. Arkansas can 

adopt Missouri's policy if she likes. Or, as the Pacific 

Employers Insurance Co. case teaches, she may supple- 

ment it or displace it with another, insofar as remedies 

for acts occurring within her boundaries are concerned." 
In view of this continuing warning by the Supreme Court that there must 
be a careful weighing of public policy considerations in the determination 
as to whether the law of the place of injury necessarily controls in all 
aspects of the handling of compensation claims, this Court, it is respect- 
fully submitted, should reexamine the Woodner decision in so far as it 
declares what the public policy of the District of Columbia should be in 
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this context. Under the particular circumstances presented here, more 
fully hereinafter discussed, the rule of Woodner should not be extended 

so as to bar a subrogation action in the District of Columbia against the 
third party wrongdoers where the worker has already received compensa- 
tion under District of Columbia law. 


And finally, there is the distinguishing factual difference from Woodner 
just mentioned, in that here an employee under a contract of employment 
made in the District of Columbia with a District of Columbia employer has 
made a claim and has received compensation benefits under District of 
Columbia law for injuries sustained on a temporary assignment in Virginia. 
Here the only relation of the parties to the State of Virginia is the peculiar 
fortuitous circumstance that Burton was injured there while temporarily 
absent from his regular District of Columbia employment. He elected to 
be compensated by the law of his place of employment and certain rights 
attach and are vested by reason of his election. The whole scheme of the 
Longshoremen's and Harbor Workers' Compensation Act, which is the com- 
pensation law for the District of Columbia, encompasses the theory that 
while industry generally should bear the expense of industrial accidents, 
that nevertheless where an industrial worker is injured as a result of the 
fault of a third party that such third party should be required to bear the 
full loss in damages and the employer and his insurance carrier thereby 


relieved of their burden of compensation under the Act. This principle 
has been declared many times but a very clear statement of it is contained 


in the opinion of Judge Chestnut in Terminal Shipping Co. v. Branham, D.C. 
Md. 1942, 47 F.Supp. 561, 567 where he stated: 


"Compensation acts proceed on the principle that 
industry should bear the economic loss where an employee 
is injured or killed, leaving dependents, in the course of his 
employment, even though the employer is not at fault; but 
where some third person is alone at fault, the latter and 
not the industry should bear the loss. Thus workmen's 
compensation acts commonly provide that the employee or 
his dependents may sue the third person liable or give sub- 
rogation to the right of action in favor of the employer who 
has been required to pay compensation." 
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So important to the compensation scheme is this assignment to the 
employer of the right of action of the employee against the third-party 
wrongdoer that it is the clear congressional intent that such an action 
should be brought in every case unless there are compelling reasons 
against it. This is clearly and colorfully stated by Chief Judge Biggs of 
the Third Circuit in Johnson v. Sword Line, 1957, 240 F. 2d 954, 956, where 
at 956 he states: 

"The statutory assignee or its insurance carrier may not 

be permitted to stand pouting in a corner like a sulky milk- 

maid at a barn dance and simply refuse to bring suit without 

adequate reason, Such a position could be adverse to Johnson's 

interests. And on the basis of Section 33(e) of the Act Johnson 

has an interest in his right of action even after it has been 

assigned. See Czaplicki, 351 U.S. at page 531, 76 S.Ct. 946. 

* * * The Congressional intent that the statutory assignee 

shall bring suit unless there be good reason why it should not 

be instituted is obvious." 

As already stated, the right and obligation of the employer, or of 
his subrogated insurance carrier, to sue the third party wrongdoer, to 
recoup the payments of compensation already made and to recover 
damages for the employee over and above the compensation paid, is an 
integral part of the scheme of compensation of the Longshoremen's Act. 
See Culley v. Willard, D.C.E.D.N.Y., 146 F.Supp. 421 where Judge Byers, 
in speaking of the objectives of the Longshoremen's Act, stated: 

"* * * the right of subrogation seems to be an integral 

element of the theory under which compensation is awarded 

in the first instance as against an employer, and therefore 

its insurance carrier." 

When Congress adopted the Longshoremen's Act as the compensation 
law for the District of Columbia it thereby declared that this entire scheme 
of compensation was the public policy of the District of Columbia in the 
industrial workers field. Employees of District of Columbia employers, 
contracting for employment in express contemplation of this compensation 
law, knew that if they were injured in the course of their employment, 


"irrespective of the place where the injury * * * occurs", in the District 
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of Columbia, Virginia, Maryland or elsewhere (T. 36, Sec. 501, D.C. Code, 
1951), that compensation would be fixed and certain and that the employer, 
or its carrier, would bring an action in their behalf to recover full damages 
against any other party who may have caused their injury. 


This objective and purpose of the District of Columbia law as declared 
by Congress should not be lightly regarded. Whatever the public policy in 
industrial accidents may be in Maryland, as confronted this Court in Woodner, 
or whatever the policy of Virginia may be, we are concerned here with Dis- 
trict of Columbia law and its declared public policy regarding industrial 
accidents. 


The fact that in the case at bar Burton has elected to receive com- 
pensation under the law of the place where he contracted his employment, 
and by reason of that election, rights have vested to recover back the statu- 
tory compensation he has been paid from the persons alleged to have caused 
his injury, in express furtherance of the objectives of the compensation law, 
and as an integral part of it, clearly distinguishes this case from Woodner 
and the reasoning of Woodner should not be extended to the facts and cir- 
cumstances of the present case. 


0 


THE ACTION WAS ERRONEOUSLY DISMISSED BECAUSE OF 
THE UNRESOLVED QUESTIONS OF FACT RAISED BY THE 
RECORD BEFORE THE DISTRICT COURT. 


The dismissal of the action was premature. The scanty record 
before the District Court at the time it granted the motions to dismiss 
leaves unresolved certain material questions of fact which could not and 
should not be decided preliminarily without opportunity for a full and 
adequate presentation at trial. The following questions are suggested 
which are unresolved by this record: , 
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(a) The nature of Burton's employment and the incidents 
of such employment in the District of Columbia, as 
opposed to the State of Virginia, and the facts regard- 
ing his temporary assignment in Virginia on the job 
in question on the date of his injury. The materiality 
of this is apparent because the application of the 


Virginia Workmen's Compensation Act under Section 


65-25 depends on these facts. 


Whether Burton's employer, Horner, regularly em- 
ployed less than seven employees in its business within 
the State of Virginia and whether its employees and 
Horner voluntarily elected to be bound by the Virginia 
Act (Section 65-25). 


The regular places of business and extent of operations 
of the other corporations involved, namely, Hyman and 
Potomac, in order to properly resolve the controlling 
public policy considerations and the extent to which 
comity requires the Courts of the District of Columbia 
to apply the law of Virginia under the principles already 
discussed in this argument. 


Whether there was in fact compliance with the technical 
requirements of the Virginia Workmen's Compensation 
Act under the rules promulgated by the Industrial Com- 
mission including posting of notices by Hyman, Potomac 
and Horner (Rules 5 and 9, Industrial Commission of 
Virginia). 


Whether in fact Burton was eligible for compensation 
benefits under the Virginia Workmen's Compensation 
Act. 
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(f) How did Burton happen to elect to make his claim for 
compensation under District of Columbia law? Was 
he aware of the Virginia Act and did he make a conscious 
choice between the laws of the two jurisdictions? 


It was neither possible for the District Court, nor is it possible 
now for this Court to resolve these unanswered questions of fact 


from this record. 


CONCLUSION 


The substantial rights of the appellant to maintain this action should 
not be preliminarily foreclosed on the basis of the present record. De- 
finitive answers should be obtained to the many unresolved and unanswered 
questions of fact which now appear. These can only be resolved by a trial. 
The important questions of law which this case presents in the proper ad- 
ministration of the workmen's compensation law can then be properly de- 
cided. The action of the District Court in dismissing the complaint was 
premature and is clearly erroneous. 


By reason of all of which, it is respectfully submitted that the judg- 
ment of the District Court granting the motions of the appellees to dismiss 
the complaint should be reversed. 


Respectfully submitted, 


JUSTIN L. EDGERTON | 
R. HARRISON PLEDGER, JR. 


925 Washington Building 
Washington 5, D. C. 


Attorneys for Appellant 


CHARLES E. PLEDGER, JR. 
JOHN F. MAHONEY, JR. 
925 Washington Building 
Washington 5, D. C. 
Of Counsel 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed Oct. 28, 1960] 


UTICA MUTUAL INSURANCE COMPANY, 
a corporation 

to its own use and to the use of 

ROBERT L. BURTON, JR. 

Utica, New York 


Plaintiff CIVIL ACTION 


ue File No. 3570-'60 
POTOMAC IRON WORKS, INC., 
a Delaware corporation 
4711 Rhode Island Avenue 


Hyattsville, Maryland 
SERVE: aerikena A, Agent, William R. Lichtenberg, Room 1074 
and £1346 F Street, N. W., Washington 4, D.C. 


GEORGE HYMAN CONSTRUCTION COMPANY 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 

Defendants 


CIVIL DOCKET 


Complaint, appearance Jury Demand filed 


Summons, copies (2) and copies (2) of Complaint issued 
both ser. 10/31/60 


Motion of deft #1 to dismiss; c/m 11/14/60; P&A; Appear- 
ance of Macleay, Lynch & Macdonald filed 


Motion of deft #2 to dismiss; P&A's; c/m 11/17/60; 
M.C. 11/18/60; Appearance of Hogan & Hartson filed 


Appearance of Lichtenberg & Luria as counsel for deft #1 
filed 


Memorandum of plitf in opposition to motions of defts to 
dismiss; affidavit; c/m 12/7/60. filed 


Supplemental memo of deft #2 in support of motion to dis- 
miss; c/m 1/16/61; affidavit. filed 


Motions to dismiss argued & submitted (Rep. Sweet) Walsh, J. 


Order granting defts' motions to dismiss complaint. (N) 
Walsh, J. 


Affidavit of C. Neal Fleming; c/m 1/18/61; exhibit 1 & 2. 
filed 

Affidavit of David N. Webster; exhibits 1, 2 & 3; c/m 3/9/61. 
filed 


Notice of appeal by plts from order 2/15/61; copy to Hogan & 
Hartson and Macleay, Lynch & Macdonald; $5.00 deposit by 
* J. Mahoney. filed 


Cost bond on ajpeal in sum of $250.00 with US F&G., 
approved. Matthews, J. 


Findings of fact and conclusions of law. (N) Walsh, J. 


COMPLAINT 
(For personal injuries as a result of being struck 
on the head by steel beam) 

1. The amount in controversy exceeds the sum of Three Thousand 
Dollars ($3, 000.'00), exclusive of interest and costs, and accordingly 
this action is within the jurisdiction of this Court. 

2. Plaintiff Utica Mutual Insurance Company is a corporation engaged 
in the business of insurance in the District of Columbia and elsewhere. 
Defendant Potomac Iron Works, Inc. is a corporation engaged in the 
business of iron and steel work in the District of Columbia and elsewhere. 
Defendant George Hyman Construction Company is a corporation engaged 
in the construction business in the District of Columbia and elsewhere. 

3. Plaintiff Utica Mutual Insurance Company issued a policy of in- 
surance, commonly known as Workmen's Compensation Insurance, to 
Horner Elevator Company, 1607 Corcoran Street, N.W., Washington, 
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D.C., by the terms of which it provided benefits for accidental injuries 
to employees of the Horner Elevator Company in accordance with an 
Act of Congress approved May 17, 1928, as amended, entitled "An Act 
to provide compensation for disability or death resulting from injury to 
employees in certain employments in the District of Columbia, and for 
other purposes", said Horner Elevator Company being subject to the 
provisions of said Act. | 

4. On September 10, 1958, Horner Elevator Company was working 
on a construction project in Shirlington, Virginia, under a subcontract 
with the defendant George Hyman Construction Company. Use-plaintiff 
Robert L. Burton, Jr. was an employee of Horner Elevator Company, 
serving it in the capacity of elevator mechanic's helper. The project 
was under the control and supervision of defendant George Hyman Con- 
struction Company and said defendant was under a duty to provide use- 
plaintiff Robert L. Burton, Jr. a safe place to work; as a result of said 
defendant's failure to provide a safe place to work and its violation of the 


Basic Building Code of the County of Arlington, Virginia, use-plaintiff 
was severely and permanently injured. . 


5. On the date alleged, while said Workmen's Compensation policy 
was in full force and effect, use-plaintiff Robert L. Burton, Jr., while 
engaged in the performance of his duties at the bottom of an elevator shaft, 
was struck in the head by a steel beam which was negligently allowed to 
drop from a height of about two floors by employees of defendant Potomac 
Iron Works, Inc. who were erecting a steel platform as part of the 
stairway, causing said use-plaintiff severe and permanent injuries. Said 
accident was caused by the carelessness and negligence of the employees 
of defendant Potomac Iron Works, Inc. 

6. Asa result of the aforesaid accident, use-plaintiff sustained a 
fracture of the skull, lacerations of the frontal and pre-frontal lobes of 
the right and left cerebral hemispheres, shock, a right hemiparesis, 
right lower facial weakness, permanent brain damage as manifested by 
speech difficulties, memory failure, headaches, personality changes, 
and staring spells which have required increasing amounts of anti-convulsant 
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medication. His capacity to be employed has been permanently impaired 
with a resultant loss of earnings and his ability to pursue normal ac- 
tivities has also been permanently impaired. The aforesaid injuries 
have caused and will continue to cause him great pain and suffering of 
mind and body and he has otherwise been damaged. 

7. Pursuant to the provisions of said Act, use-plaintiff filed a 
notice of election to claim compensation with the United States Depart- 
ment of Labor, Bureau of Employees' Compensation. Thereafter on 
April 9, 1959, an award of compensation was made under Compensation 
Order, Award of Compensation Case No. 18845-16, directing the em- 
ployer, Horner Elevator Company, and its insurance carrier, plaintiff 
herein, to pay compensation to use-plaintiff in the manner and amounts 
as set forth therein. 

8. By reason of its policy of insurance as aforesaid, plaintiff 
Utica Mutual Insurance Company has paid medical and compensation 
benefits to or in behalf of use-plaintiff in excess of Seven Thousand 
Dollars ($7,000.00) and is now paying and in the future will continue to 
pay such benefits in accordance with said award. 

9. By virtue of Title 33, United States Code, Section 933, the pro- 
visions of which apply in the District of Columbia, and specifically Sec- 
tion 933 (b) thereof, Horner Elevator Company was assigned all rights of 
use-plaintiff to recover damages against defendants in this cause, and by 
virtue of Section 933 (i) thereof plaintiff Utica Mutual Insurance Company, 
having assumed the payment of compensation as aforesaid, is subrogated 
to all the rights of Horner Elevator Company under said Section. 

WHEREFORE, the premises considered, plaintiff Utica Mutual In- 
surance Company demands judgment against defendants as follows: 

To its own use in the sum of Fifty Thousand Dollars ($50, 000. 00). 


To thei use of Robert L. Burton, Jr., in the sum of One Hundred 
Fifty Thousand Dollars ($150, 000. 00) 


The Costs of this suit. 
PLEDGER & EDGERTON 


By /s/ Charles E. Pledger, Jr. *** 
Attorneys for Plaintiff 


Plaintiff demands trial by jury. 


[ Filed Nov. 15, 1960] 
MOTION TO DISMISS COMPLAINT 


The defendant Potomac Iron Works, Inc., herewith moves the 
Court to dismiss the Compalint filed herein on the grounds that it fails 
to state a claim against this defendant upon which relief may be granted. 

MACLEAY, LYNCH & MACDONALD 
By /s/ James C. Gregg 


Attorneys for Defendant 
Potomac Iron Works, Inc. 
1625 K Street, N. W. 
Washington, D. C 

Ex. 3-3390 


(Certificate of Service) 
* 


[ Filed Nov. 18, 1960] 

MOTION OF DEFENDANT GEORGE HYMAN sia ibe 

TION COMPANY TO DISMISS 

Comes now the defendant George Hyman Construction Company, by 
its attorneys, and moves the Court to dismiss the plaintiff's complaint 


and for reason therefor states that the complaint discloses on its face 
that the governing law of the case is that of the State of Virginia which, by 
statute, has denied to the plaintiff the liability it seeks to impose upon 
this defendant, or as all more fully appears in the attached memorandum 


of points and authorities. 
HOGAN & HARTSON 
By /s/ Paul R. Connolly 


Attorneys for Defendant 

George Hyman Construction Co. 
800 Colorado Building 
Washington 5, D.:C. 


(Certificate of Service) 


[ Filed Dec. 7, 1960] 
AFFIDAVIT 


DISTRICT OF COLUMBIA, SS: 

Robert L. Burton, Jr., being first duly sworn, under oath deposes 
and says that I am the use-plaintiff in the above entitled cause; that I 
reside at 4229 Silver Hill Road, S. E., Washington 23, D. C.; that lam 
now employed by the Horner Elevator Company of 1607 Corcoran Street, 
N.W., Washington, D. C. as an elevator mechanic's helper; that in 
September of 1958, as has been my custom and practice since I began 
working for Horner Elevator Company, I reported to the shop in the Dis- 
trict of Columbia for work each day and that on some days I was sent to 
a job located in Shirlington, Arlington County, Virginia; that at no time 
prior to my accident on September 10, 1958 was I given notice that this 
job was covered under the Virginia Workmen's Compensation Act; that 
at no time did I see any posted notices that my employer had complied 
with the provisions of the Virginia Act; that at no time was I ever told 
that my employer complied with the provisions of the Virginia Act; and 
that to the best of my belief and knowledge at no time prior to my accident 


were there seven or more employees of the Horner Elevator Company 
working on this job. 


/s/ Robert L. Burton, Jr. 
(Jurat) 


[ Filed Jan. 17, 1961] 
AFFIDAVIT ON BEHALF OF POTOMAC 
IRON WORKS, INC. 
DISTRICT OF COLUMBIA, ) ss. 

I, Milton Mulitz, being first duly sworn on oath depose and say 
as follows: 

1. That Iam the President of Potomac Iron Works, Inc., a Dela- 
ware corporation, doing business involving iron and steel constructural 
work in the District of Columbia, Maryland, and Virginia, and elsewhere. 

2. That on September 10, 1958, Potomac Iron Works, Inc., was 
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employed on a construction project in Shirlington, Virginia, where, upon 
information and belief, the plaintiff, Robert L. Burton, Jr., suffered an 
injury, that the alleged injury of the plaintiff arose out of and within the 
course of his employment on the same construction project as that upon 
which Potomac Iron Works, Inc., was employed and that the said work 
being performed by Potomac Iron Works, Inc., at the time of the alleged 
injury was a part of the usual trade, business, and occupation of Potomac 
Iron Works, Inc., and George Hyman Construction Company. 

3. That Potomac Iron Works, Inc., was issued a workmen's com- 
pensation insurance policy covering operations in the District of Columbia, 
Maryland, and Virginia, and that by obtaining the insurance and engaging 
in work within the State of Virginia, Potomac Iron Works, Inc., subjected 
itself to the workmen's compensation laws effective in the State of Virginia, 
and has complied with the provisions of the Workmen's Compensation Act 
of Virginia and has accepted its terms as being applicable to injuries re- 
ceived in the State of Virginia. 

POTOMAC IRON WORKS, INC. 
By /s/ Milton Mulitz, President 
(Jurat dated 6 Jan. 1961) 


[ Filed Feb. 15, 1961] 
ORDER 

This matter comes before the Court on the motion of each Defendant 
to dismiss the complaint. After consideration of the pleadings, the record, 
the memoranda of points and authorities in support of and in opposition to 
the motions, the affidavits relating thereto, and the other papers on file 
in the case, it is this 15th day of February, 1961, | 

ORDERED, that the Motions of the Defendants to dismiss the com- 
plaint be, and the same hereby are, granted. 

Counsel for defendants are directed to submit proposed Findings of 
Fact. 


/s/ Leonard P. Walsh, Judge 
* * 


[ Filed Feb. 16, 1961] 
AFFIDAVIT 


I, Clifford Neal Fleming, first being duly sworn, depose and say: 

1. That I was the construction superintendant of the George Hyman 
Construction Company on September 10, 1958, at the jobsite in Shirlington, 
Virginia at which Robert L. Burton, Jr. was injured; 

2. That the George Hyman Construction Company was the general 
contractor at this jobsite and both the Horner Elevator Company and the 
Potomac Iron Works, Inc. were subcontractors of it; 

3. That throughout the entire time that construction work was 
going on at this project, including the date of Mr. Burton's injury, the 
George Hyman Construction Company had in effect a policy with Liberty 
Mutual Insurance Company insuring all persons required to be insured by 
the Virginia Workman's Compensation Act; 

4. That the notices attached to this affidavit and marked exhibits 
one and two were displayed at the jobsite. 

Further deponent sayeth not. 

/s/ C. Neal Fleming 


(Jurat dated 18 January 1961) 
(Certificate of Service) 


[ Filed Feb. 27, 1961] 


[ Proposed] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Upon consideration of the complaint; motions of defendants to dis- 
miss and points and authorities and affidavits in support thereof; and 
points and authorities and affidavit of use-plaintiff in opposition thereto 
filed herein, and after argument in open court, it is by the Court, this 
day of , 1961, found as follows: 

1. That the plaintiff Utica Mutual Insurance Company is a corpora- 
tion engaged in the business of insurance in the District of Columbia and on 
September 10, 1958, was the Workmen's Compensation carrier for the 
Horner Elevator Company. 
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2. That the use-plaintiff Robert L. Burton is a resident of the 
State of Maryland and was an employee of Horner Elevator Company 
whose place of business is in the District of Columbia, and that his con- 
tract of employment and place of employment were in the District of 
Columbia. 

3. That on September 10, 1958, the use-plaintiff was sent from his 
employer's place of business in the District of Columbia to a job site in 
Shirlington, Virginia. 

4, That the job site was under the control of the deferidant George 
Hyman Construction Company, a District of Columbia corporation, 
whose principal place of business was in the District of Columbia. 


5. That the defendant Potomac Iron Works, Inc., a Delaware 
corporation, doing business in the District of Columbia and elsewhere, 


was also doing work on this same site. 

6. That at no time was the use-plaintiff advised aither by posted 
notice or personally that this job was covered by the Virginia Workmen's 
Compensation Act nor were there more than seven employees of Horner 
Elevator Company on the site. 

%. That the use-plaintiff was injured in the course of his employ- 
ment on the job on September 10, 1958, allegedly caused by the negli- 
gence of the employees of the defendant Potomac Iron Works, Inc. 

8. That the use-plaintiff filed a claim for compensation with the 
United States Department of Labor, Bureau of Employees’ Compensation 
and an award of compensation was made under the provision of Long- 
shoreman & Harbor Worker's Act, Title 33, U.S.C.A., Section 933, 
the provisions of which were made applicable to the District of Columbia. 

9. That the plaintiff Utica Mutual Insurance Company was by virtue 
of Title 33, United States Code, Section 933(i), having assumed the pay- 
ment of compensation, subrogated to all the rights of use-plaintiff, 
Robert L. Burton, and 

10. That while both defendants have shown they had policies of in- 
surance in force on September 10, 1958, neither has shown compliance 
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with the provisions of Title 65, Section 101, and others relating thereto 


of the Virginia Code. 
CONCLUSIONS OF LAW 


The complaint fails to state a claim upon which relief can be 
granted. 


(Certificate of Service) 


[Filed Mar. 10, 1961] 
AFFIDAVIT 


David N. Webster, first being duly sworn, deposes and says: 

1. That I am one of the attorneys for the defendant, George Hyman 
Construction Company, in this case. 

2. That on March 2, 1961 I wrote to the Division of Statistics and 
Insurance, Industrial Commission of Virginia, a letter dated March 2, 
1961, a copy of which is attached to this affidavit and marked in red as 
Exhibit 1. 

3. That on March 9, 1961, I received from the Industrial Commis- 
sion of Virginia a letter dated March 8, 1961, the original of which is 
attached to this affidavit and marked in red as Exhibit 2. 

4, Attached to this affidavit is an affidavit of the Manager of the 
Production Department of Liberty Mutual Insurance Company and marked 
in red as Exhibit 3. 

/s/ David N. Webster 
(Jurat dated 9 March 1961) 
(Certificate of Service) 


[ Filed Mar. 10, 1961] 
Exhibit 1 
March 2, 1961. 


Division of Statistics and Insurance 
Industrial Commission of Virginia 
State Office Building 
Richmond, Virginia 
Re: Utica Mutual Insurance Company v. George Hyman 
Construction Company, et al. 


Gentlemen: 

This firm represents the George Hyman Construction Company in 
the above-captioned litigation. The case arises out of an industrial 
accident which occurred on September 10, 1958, at a jobsite in Shirlington, 
Virginia, at which the Hyman Construction Company was the general 
contractor and the Horner Elevator Company along with the Potomac Iron 
Works, Inc. were sub-contractors. The injured plaintiff, Robert Burton, 
was an employee of Horner Elevator Company. After the accident he 
claimed and received workmen's compensation from his employer's 
workmen's compensation insurer, the Utica Mutual Insurance Company. 
This claim was made and honored in the District of Columbia under the 
provisions of the Longshoremen's and Harbor-workers' Compensation Act. 
Thereafter the present suit was instituted by the Utica Mutual Insurance 
Company against the Hyman Construction Company and the Potomac 
Iron Works, Inc. to recover the payments made to Burton and to recover 
for Burton damages for his injuries. : 

On motion of the defendants, the United States District Court for the 
District of Columbia dismissed the cause on the ground that the general 
contractor was not subject to suit in a common law action under the ap- 
plicable provisions of the Virginia Workmen's Compensation Act. A 
question arose at the hearing of this motion which apparently can only be 
settled by your office. No one disputed the fact that Hyman Construction 
Company had in effect a policy of workmen's compensation insurance 
covering these persons required to be covered by the Virginia Workmen's 
Compensation Act. However, the question was raised by the plaintiff that ~ 
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no notice to the effect that a policy was in existence had ever been sub- 
mitted to the Industrial Commission of Virginia pursuant to Section 65- 
101, Virginia Code. The production department of Liberty Mutual In- 
surance Company in BalaCynwyd, Pa. has informed me that notices were 
filed with the Industrial Commission, and it is this fact that I would like 
to confirm. Accordingly, will you kindly check your files and see if any 
notice was received by your office in a form which was satisfactory to 
you prior to September 10, 1958. Also, I would appreciate it if you 
would forward to me a copy of the rules of the Industrial Commission, 
together with any statement therefor. 

Thank you for your cooperation and assistance in these matters. 

Yours very truly, 


David N. Webster 


: COMMONWEALTH OF VIRGINIA 
[ Filed Mar. 10, 1961] Department of Workmen's Compensation 


Industrial Commission of Exhibit 2 
Virginia 
Richmond, Va. March 8, 1961 


Hogan & Hartson, Attorneys 
Colorado Building 
Washington 5, D. C. 


Gentlemen: 


Your letter of March 2, 1961 addressed to the Division of Statistics 
and Insurance has been referred to the writer for reply. Our records 
indicate that George Hyman Construction Company, 1010 Vermont Avenue, 
N.W., Washington, D. C. had a workmen's compensation insurance 
policy with the Liberty Mutual Insurance Company for one year beginning 
April 9, 1958. The Commission was advised on June 3, 1958 of the is- 
suance of this policy. Incidently, this concern had a workmen's compensa- 
tion policy with the Liberty Mutual Insurance Company for the year pre- 
ceding April 9, 1958. There is no record of an accident report having 
occurred September 10, 1958. 

The Commission also has a record of workmen's compensation 
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insurance in the name of Horner Elevator Company, Inc., 1607 Corcoran 
Street, N.W., Washington, D. C. issued by the Utica Mutual Insurance 
Company for one year beginning January 1, 1958. The report was filed 
on January 31, 1958 with the Industrial Commission of the issuance of 
this policy. We have no record on the Horner Elevator Company, Inc. 
having reported an accident occurring September 10, 1958. 

Inasmuch as the D.C. Commission had assumed jurisdiction and 
awarded compensation, it would appear that the claim is one that is 
handled under the D.C. Act. The reporting of these two policies fol- 
lowed the usual routine procedure and in a manner satisfactory to the 
Industrial Commission. , 

Very truly yours, 
INDUSTRIAL COMMISSION OF VIRGINIA 
/s/ W. L. Robinson 
WLR:ed Examiner 


[ Filed Mar. 10, 1961] 


Exhibit 3 


AFFIDAVIT 


Carl P. Deame, first being duly sworn deposes and says: 

1. That Iam the Manager of Production of Liberty Mutual Insur- 
ance Company (at the Liberty Mutual Office in Bala Cynwyd, Pennsyl- 
vania) and as such I am familiar with this Company's insurance file on 
the George Hyman Construction Company, defendant in the above-cap- 
tioned cause. 

2. That this affidavit is being made in support of a motion to dis- 
miss the above-captioned cause made by the George Hyman Construction 
Company. 

3. That on September 10, 1958, this Company was the workmen's 
compensation insurer for the George Hyman Construction Company on 
its jobsite in Shirlington, Virginia, where the accident giving rise to 
this litigation occurred. 
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4, That the policy issued by this Company covered all persons re- 
quired to be insured by the Virginia Workmen's Compensation Code. 

5. That examination of this Company's insurance file on the George 
Hyman Construction Company shows that an insurance binder as notice of 


compliance with the provisions of the code was mailed from this office on 
behalf of the insured to the Virginia Industrial Commission stating the 
type, nature and coverage of the policy to be issued by Liberty Mutual. 
The binder for this jobsite was mailed, postage prepaid, on May 1, 1958. 
That further a standard Workmen's Compensation policy was issued to 
the George Hyman Construction Company and mailed from this office, 
postage prepaid, on May 20, 1958 to the Virginia Industrial Commission 
replacing the binder previously filed. The binder or the policy was not 
cancelled prior to September 10, 1958. 
6. It is the usual practice of this office to mail policies to the 
Commission on behalf of the insured. 
7. The attached policy, marked Exhibit One, is a true and ac- 
curate copy of the policy mailed in this instance. 
Further deponent sayeth not. 
/s/ Carl P. Deame 
Manager of Production 
(Jurat dated 2 March 1961) 


[ Filed Mar. 13, 1961] 
NOTICE OF APPEAL 


Notice is hereby given this 13th day of March, 1961, that Utica 
Mutual Insurance Company, a corporation, to its own use and to the use 
of Robert L. Burton, Jr., plaintiff hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 15th day of February, 1961 in favor of defendants 
against said plaintiff. 

PLEDGER & EDGERTON 


/s/ R. Harrison Pledger, Jr. 
(Certificate of Service) Attorney for Plaintiff 
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[ Filed April 18, 1961] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Upon consideration of the pleadings filed herein, the Motion to 
Dismiss filed herein by the defendant Potomac Iron Works, Inc., of the 
Points and Authorities submitted in support thereof, of the Plaintiffs’ 
Opposition and Affidavits filed herein, of the Supplemental Memorandum 
in Support of the Motion filed herein by the defendant, and the Affidavit 
filed on behalf of the defendant Potomac Iron Works, Inc., and after argu- 
ment in open court, it is by the Court, this 18th day of April, 1961, 
found as follows: 

1. That the defendant George Hyman Construction Company was 
on September 10, 1958, the general contractor on a construction project 
in Shirlington, Virginia; and, | 

2. That the use plaintiff, Robert L. Burton, Jr., was an employee 
of Horner Elevator Company, on the said date and on the said construc- 
tion project, and that the Horner Elevator Company was a subcontractor 
of the George Hyman Construction Company; and, 

3. That the defendant Potomac Iron Works, Inc., was a subcon- 
tractor of the defendant George Hyman Construction Company likewise 
working on the same construction project; and, | 

4. That the plaintiff's employer, Homer Elevator Company, and 
the defendant Potomac Iron Works, Inc., were engaged in the business 
of a general contractor at the time above stated when the use plaintiff, 
Robert L. Burton, Jr., suffered an injury on the said job site; and, 

5. That all of the employers, subcontractors, and parties were 
subject to the Virginia Workmen's Compensation Act at the ‘time that the 


injury occurred, as a result of, and incident to, the use plaintiff's em- 


ployment; and, 

6. That following the accident, the use plaintiff claimed and re- 
ceived benefits from his employer's workmen's compensation insurer, 
the plaintiff Utica Mutual Insurance Company, pursuant to the Longshore- 
men's and Harbor Worker's Act as made applicable to the District of 
Columbia. 
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CONCLUSION OF LAW 


That the use plaintiff's exclusive remedy was the Virginia Work- 
men's Compensation Act, and Utica Mutual Insurance Company, as the 
subrogated workmen's compensation insurance carrier for the Horner 
Elevator Company stands vis-a-vis the defendant Potomac Iron Works, 
Inc., in the same position as the use plaintiff, Robert L. Burton, Jr. 

/s/ Leonard P, Walsh 
Judge 
MACLEAY, LYNCH & MACDONALD 
By /s/ James C. Gregg 


Attorneys for Defendant 
Potomac Iron Works, Inc. 
1625 K Street, N.W. 
Washington, D. C. 

Ex. 3-3390 


(Certificate of Service) 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of Appellee, Hyman Construction Com- 
pany, the question presented is whether the law of Vir- 
ginia governs the right of an employee of a subcontractor 
to sue the general contractor on a jobsite where the acci- 


dent giving rise to the litigation occurred in Virginia. 
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No. 16,308 


Utica Mutuau Ixsurance Company, ete., Appellant, 
v. 


GrorcE Hyman Construction Company, ET aL., Appellees. 


On Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE, HYMAN 


COUNTERSTATEMENT OF THE CASE 


On September 10, 1958, Robert L. Burton, Jr., an em- 
ployee of Horner Elevator Company (hereinafter called 
Horner) was working on a construction site in Arlington 
County, Virginia (J.A. 3). During the course of his duties 
in Virginia, Burton received certain injuries for which 
the Utica Mutual Insurance Company (hereinafter called 
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Utica), Horner’s workmen’s compensation insurer, insti- 
tuted this action. (J.A. 3, 4). Appellee, George Hyman 
Construction Company was the general contractor on the 
construction project and had in effect at the time of 
Burton’s injuries, pursuant to Virginia law, a workmen’s 
compensation policy covering him as well as all employees 
of its subcontractors. (J.A. 3; 8; 12; 18). Both Horner 
and the other appellee, Potomac Iron Works, Ine. (here- 
inafter called Potomac) were Hyman subcontractors (J.A. 
3; 8; 15). 

After his injury Burton applied for and was awarded 
Workmen’s Compensation in the District of Columbia at 
the rates provided for in the Longshoremen’s and Harbor 
Workers’ Compensation Act (33 U.S.C.A. §§ 901 et seq.) 
which has been adopted and made applicable to the District 
of Columbia by D.C. Code §§ 36-501 et seq. (J.A. 4; 15). 
Respondents in that proceeding were Horner, his employer, 
and Utica, Horner’s compensation carrier (J.A. 4; 15). 
Despite the fact that Burton is not a resident of the Dis- 
trict of Columbia, he was, nevertheless, entitled to com- 
pensation under this statute.’ 


On October 28, 1960, this common-law action was insti- 
tuted by Utica on its own behalf and on behalf of Burton to 
recover damages from Hyman, the general contractor and 
Potomac, another subcontractor (J.A. 3). Hyman moved to 
dismiss the action on the ground that the Virginia Work- 
men’s Compensation scheme precludes any third party ac- 
tion against it and makes its liability to Burton under its 


1 Burton himself is a resident of the State of Maryland but his employer’s 
principal place of business was in the District of Columbia and he was hired 
here (J.A. 6, 9). Although appellant’s brief states that ‘‘. .. Burton is a 
resident of the District of Columbia ...’’ (App. Br. 10), before the district 
court it was stated in appellant’s proposed findings of fact that ‘¢Burton is 
a resident of the State of Maryland ...’’ The confusion no doubt arises 
because his mailing address is Washington 23, D.C., which is within the state 
of Maryland but, nevertheless, comes within the Washington post office 
(J.A. 6). 
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workmen’s compensation policy exclusive of all other lia- 


bility (J.A. 5). 


A hearing on the motion and the companion motion of 
appellee, Potomac, was held on January 18, 1960. At the 
hearing the affidavit of Clifford N. Fleming, construction 
superintendent of George Hyman Construction Company, 
was served on all counsel and handed to the Court (J.A. 8).? 
On February 15, 1960, the district court granted the mo- 
tions of each defendant and directed that the defendants 
prepare proposed findings of fact and conclusions of law 
(J.A. 7). Each defendant prepared and filed its proposed 
findings and conclusions. Utica objected to the proposed 
findings and submitted a set of its own (J.A. 8-11). The 
court then ordered a hearing to settle the proposed find- 
ings. At that hearing, the court granted leave to Hyman 
to submit affidavits showing that the Industrial Accident 
Commission had received the notice required by § 65-101 
of the Virginia Code to the effect that Hyman had taken out 
a workmen’s compensation policy covering all employees 
on the jobsite. This leave was granted on the representa- 
tion of counsel for Hyman that the required notice had in 
fact been given. On March 10, 1961, after the matter was 
submitted to the court for its findings and conclusions 
but before the court entered its findings, an affidavit of 
counsel for Hyman was filed pursuant to this leave (J.A. 
10). Attached to the affidavit were three exhibits (J.A. 
11; 12; 13), which established that Hyman had a work- 
men’s compensation policy with Liberty Mutual Insurance 
Company in effect at the time of the accident which af- 


2'We note that appellant insists that the affidavit and exhibits were not 
marked as ‘‘filed’’ until February 16, 1961, one day after the Court ruled on 
Hyman’s motion, and for that reason could not have been considered by the 
District Court in its ruling (App. Br. 2, 4). However, as set out above this 
affidavit was before the court at the time of the oral hearing and was served 
on that date on all counsel. The reason they were not marked ‘‘filed’’ by the 
clerk until the day after the decision must be that the district court had 
the file in its office all of that time. In any event, as we shall point out later, 
appellant’s protestations on this point have little merit. 
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forded protection for all employees on the jobsite required 
by law to be covered (J.A. 14); that the Industrial Acci- 
dent Commission had been notified of this coverage (J.A. 
14); that the Industrial Accident Commisison had received 
the notice, and that it was in a form satisfactory to them 
(J.A. 12-13). Notice of Appeal was filed on March 13, 
1961, but the court did not file its findings of fact and 
conclusions of law until April 18, 1961. 


STATUTES INVOLVED 


Virginia Code § 65-20. Presumption of acceptance of 
provisions of act to pay and accept compensation.—Every 
employer and employee, except as herein stated, shall be 
conclusively presumed to have accepted the provisions of 
this Act respectively to pay and accept compensation for 
personal injury or death by accident arising out of and in 
the course of the employment and shall be bound thereby, 
unless, in the case of any such employee, he shall have given 
prior to any accident resulting in injury or death notice to 
the contrary in the manner herein provided. 


Vireinia Code § 65-27. Liability of contractor to work- 
men of subeontractor.—When any person (in this and the 
four succeeding sections referred to as ‘‘contractor’’) con- 
tracts to perform or execute any work for another person 
which work or undertaking is not a part of the trade, 
business or occupation of such other person and contracts 
with any other person (in this section and §§ 65-28, 65-29, 
65-30 and 65-31 referred to as ‘‘sub-contractor’’) for the 
execution or performance by or under the sub-contractor 
of the whole or any part of the work undertaken by such 
contractor, then the contractor shall be liable to pay to any 
workman employed in the work any compensation under 
this Act which he would have been liable to pay if that 
workman had been immediately employed by him. 


Virginia Code § 65-37. Employee’s rights under Act ex- 
clude all others.—The rights and remedies herein granted to 
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an employee when he and his employer have accepted 
the provisions of this Act respectively to pay and accept 
compensation on account of personal injury or death by 
accident shall exclude all other rights and remedies of such 
employee, his personal representative, parents, dependents 
or next of kin, at common law or otherwise, on account of 
such injury, loss of service or death. 


SUMMARY OF ARGUMENT 


The question which is basic to appellant’s case and which 
must be faced at the threshhold is whether the law of the 
State of Virginia, the place of the injury, governs the 
tort liability of this appellee. If this question is answered 
in the affirmative, the only inquiry remaining is whether 
Virginia, under its statutory and decisional law, would 
entertain this common-law tort action. Hyman’s posi- 
tion on these questions is simply that since the accident 
occurred in Virginia where Burton was covered by Hyman’s 
insurance policy, the respective rights and liabilities of 
Burton and Hyman in this tort action must be governed 
by the law of that state. This is not only the universal 
rule of conflicts of laws, but it has been specifically adopted 
by this Court. 


The second question deserves little consideration. There 
is no doubt whatsoever that if the law of Virginia governs 
this case, the decision of the district court must be affirmed. 
Appellant admits this in its brief when it states (App. Br. 
13): 


. . . the common law remedy in the State of Virginia 
is not extinguished for workers in industrial acci- 
dents unless such workers are subject to the pro- 
visions of the Virginia Compensation Act, and 
there has been due compliance with the Act by the 
owner or employer, as the case may be. 


Here if Virginia law applies, Burton was clearly covered 
by Hyman’s policy and could have claimed benefits under it. 
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The case law in the Virginia courts leaves no room for 
argument that in these circumstances the general con- 
tractor is not subject to an action to recover common-law 
damages. 


ARGUMENT 
L 


THE LAW OF VIRGINIA GOVERNS THE TORT LIABILITY 
OF APPELLEE, HYMAN 


George Hyman Construction Company maintains that its 
tort liability to Burton, and hence to Utica,* is governed 
by the law of Virginia where the accident giving rise to 
this litigation occurred and where Hyman had in effect a 
workmen’s compensation policy covering Burton, an em- 
ployee of its subcontractor. 


One principle in the field of conflicts of laws which is 
truly well-settled is that the law of the place of the tort 
governs the liability of the alleged tortfeasor in a common- 
law action for damages. See II Beale, The Conflict of 
Laws 1189; Restatement, Conflict of Laws § 377; Boland v. 
Love, 95 U.S. App. D.C. 337, 222 F. 2d 27 (1955). Sig- 
nificantly, appellant makes no reference to this principle in 
its brief despite its obvious application to this case. Rather, 
appellant treats the choice of law problem as if the Court 
were faced with a free choice, unhampered by precedent, 
between applying the law of Virginia or the law of the Dis- 
trict of Columbia. Such, of course, is not the case. In 
Jonathan Woodner v. Mather, 93 U.S. App. D.C. 234, 210 
F. 2d 868, cert. denied, 348 U.S. $24 (1954), this Court, 
in a case presenting the identical problem, applied the law 
of Maryland so as to preclude recovery by an employee of 
a sub-contractor against the general contractor for injuries 
received in a Maryland accident Judge Washington, 
speaking for the Court rejected the contention that the 


3It is clear that under the Longshoremen’s and Harbor Workers’ Com- 
pensation Act, Utica, the subrogee, has no greater rights in tort than Burton 
himself would have had. See 33 U.S.C.A. 933 (b), (i). 
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“full faith and credit clause’? and the case of Bradford 
Electric Co. v. Clapper, 286 U.S. 145 (1932) required the ap- 
plication of Maryland law. Rather, the Court adopted 
Maryland law on the theory that the ‘‘established prin- 
ciples’? of conflicts of laws that ‘‘where suit is brought 
for an act alleged to be a tort, the law of the place where 
that act occurred must govern its character.’ 93 U.S. 
App. D.C. at 238. Overlooking this portion of the opin- 
ion, appellant here has attempted in its brief to convert the 
basis of this Court’s decision in Woodner into an opinion 
based solely on the principles of the Bradford case and 
then has attacked the Bradford case on the basis of Car- 
roll v. Lanza, 349 U.S. 408 (1955). This is a transparent 
effort to set up a fictitious issue in the expectation that it 
will be easier to overcome than the real ground of Judge 
Washington’s opinion. Anyone who has read Judge Wash- 
ington’s opinion can readily see that Maryland law was 
adopted not because of the ‘‘full faith and eredit’’ clause 
but because the accident occurred in Maryland. In any 
event, appellant’s arguments against the Woodner case on 
the basis of Lanza do not withstand analysis. Far from 
weakening the conclusion of this Court in Woodner, Lanza 
actually strengthens it.‘ In the Lanza case, the Supreme 
Court held that the law of the place of the injury, Arkan- 
sas, rather than the law of the place of contracting, Mis- 
souri, governed the rights of the parties and in doing so 
specifically held that (349 U.S. at 412): 


... the State where the injury occurs need not be a 
vassal to the home State [place of contracting] ... 


If this Court were to follow Lanza, as appellant apparently 
suggests, it would require this Court to reaffirm its decision 
in Woodner and affirm the action of the district court. 
As Justice Douglas pointed out in Lanza, the state where 


4 See also McCann v. Newport News Shipbuilding Co., 177 F. Supp. 909 (E.D. 
Va, 1959) for an analysis of Carroll v. Lanza, supra as applied to Virginia 
law in the context of the issues in this case. 
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the employment contract was entered into may make its 
remedy exclusive, enforce it as she pleases, or supple- 
ment it with other remedies ‘‘insofar as remedies for acts 
occurring within her boundaries are concerned”’ (349 U.S. 
at 414), but it may not force the state where the injury oc- 
curred to accept its public policy. Viewed correctly, there- 
fore, the Lanza case wholly supports the approach taken 
in Woodner. It certainly does not require this Court to 
‘re-examine the Woodner decision’’ (App. Br. 14), now 
only seven years old. Moreover, as recently as May, 1959 
in Buschow v. Izzo, 105 U.S. App. D.C. 291, 266 F. 2d 695 
(1959), this Court reaffirmed its position by affirming, per 
curiam, a dismissal of an action identical to this one in 
which Virginia law governed. Unless the teaching of the 
Woodner case is to be completely disregarded and the Bus- 
chow case is to be directly overruled, the district court’s de- 
cision must be affirmed on the ground that Virginia law 
governs the tort liability of this appellee. Any other de- 
cision would leave a general contractor where it would 


be required by the State of Virginia to obtain an insurance 
policy for all employees on the jobsite, but if one of its 
subcontractors hired workers from out of state, the gen- 
eral contractor would be denied the reciprocal benefits 
of the Virginia statute. Such an essentially unfair re- 
sult should not be countenanced by this Court. 


Bo 
VIRGINIA LAW BARS THIS COMMON-LAW ACTION 


In Virginia, by virtue of its Workmen’s Compensation 
Act, the general contractor is required to furnish compen- 
sation coverage for every employee working on the jobsite, 
no matter how far down the line of subcontracting he is 
found. Va. Code §§ 65-26; 65-27. He is considered by the 
Virginia decisions, therefore, not to be a ‘‘third party’’ 
subject to a common-law damage suit, such as the present 
one, when an accident occurs on the jobsite. Sykes v. Stone 
& Webster Eng. Co., 186 Va. 116, 41 S.E. 2d 469 (1947); 
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Doane v. E. I. DuPont de Nemours & Co., 209 F.2d 921 
(4th Cir. 1954). As the Virginia Supreme Court flatly 
held in the Sykes case (41 S.E. 2d at 743): 


We hold, therefore, that under the Compensation 
Act a principal or general contractor is liable for 
compensation to the employee of a subcontractor, where 
the work being performed is part of the general con- 
tractor’s trade, business or occupation, and that for the 
purposes of the Act, such employee of the subcontrac- 
tor is the employee of the general contractor. Be- 
tween them the Act supplies the relationship of master 
and servant. The rights of the servant against the 
master given by the Act are exclusive and the common 
law right of action is taken away. 


Indeed, Virginia has even held that no employer, either on 
the ascending or descending scale is subject to a common- 
law liability for injury occurring on the jobsite. Rea v. Ford, 
198 Va. 712, 96 S.E. 2d 92 (1957). These holdings are based 
on the provisions of § 65-37 of the Virginia Code which 
provides that: 


The rights and remedies herein granted to an em- 
ployee when he and his employer have accepted the 
provisions of this Act respectively, to pay and accept 
compensation on account of personal injury or death 
by accident shall exclude all other rights and reme- 
dies of such employee, his personal representative, 
parents, dependents or next of kin, at common law or 
otherwise, on account of such injury, loss of service or 
death. 


As was pointed out by the United States Court of Ap- 
peals for the Fourth Circuit in Doane, supra at 926: 


The purpose of the Virginia statute as interpreted by 
its highest court is to limit the recovery of all persons 
engaged in the business under consideration to com- 
pensation under the act, and to deny an injured per- 
son the right of recovery against any other person 
unless he be a stranger to the business. 
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Moreover, the identical issues pressed by appellant here 
have been carefully considered and just as carefully re- 
jected in Home Indemnity Co. v. Poladian, 270 F. 2d 156 
(4th Cir. 1959). There, as here, the subcontractor was a 
District of Columbia corporation engaged in work in Vir- 
ginia for a general contractor. There, as here, the em- 
ployee of the subcontractor was injured on the jobsite in 
Virginia. There, as here, the general contractor, pursuant 
to the terms of the Virginia Act, had in effect a policy 
of workmen’s compensation insurance covering employees 
of its subcontractors. There, as here, the employee’s con- 
tract of employment was made in the District of Columbia. 
There, as here, the employee applied for and received 
compensation in the District of Columbia under the Long- 
shoremen’s and Harbor Workers’ Compensation Act. 
There, as here, the subcontractor’s compensation insurer 
and the injured employee sued the general contractor for 
negligence.* The United States District Court for the East- 
ern District of Virginia, through Judge Bryan,® granted 
summary judgment for the general contractor, and the 
result was affirmed by the Fourth Circuit. Home Indemnity 
Co. v. Poladian, 270 F. 2d 156 (4th Cir. 1959). 


The appellant in Poladian, in a vain attempt to escape 
the bar presented by the Virginia Code, argued, inter alia, 
even as appellant here argues, that since compensation 
was awarded under the District of Columbia Act, then 
“third party’’ proceedings must be governed by District 
of Columbia law rather than by Virginia law. Judge 
Sobeloff, speaking for the Fourth Circuit, provided the total 


5 Indeed, the only significant distinction between the Poladian case and the 
instant case is that in Poladian the injured employee was a District of Colum- 
bia resident whereas here Burton is a Maryland resident. 


6 This is the same judge that decided Liberty Mutual Insurance Co. v. Goode 
Construction Co., 97 F. Supp. 316 (E.D. Va. 1951), some seven years prior to 
Poladian, a case upon which appellant relies heavily and which is treated later 
in this brief. 
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answer to such a contention in these terms (270 F. 2d at 
159): 


We find no support in the authorities for this proposi- 
tion. It is equally without support in logic. No reason 
oceurs to us for saying that when action against a gen- 
eral contractor by a subcontractor’s injured employer 
is barred by the law of the state where the injury oc- 
curred, the employee may at his option remove the 
bar by accepting an award of compensation from the 
subcontractor in another state. The relationship be- 
tween the workman and his immediate employer may 
in respect to rights inter sese be governed by the 
state where they reside and where compensation has 
been provided and paid, but the general contractor, 
residing and operating in another state, is ordinarily 
governed by the laws of that state. He remains sub- 
ject to the obligations of these laws and is entitled to 
the benefits that accrue to him from compliance. 


In this paragraph Judge Sobeloff has isolated the funda- 
mental unfairness in requiring on the one hand a general 
contractor to purchase a policy of insurance covering all 
employees of its subcontractors and then denying on the 
other the immunity from common-law liability which is 
the quid pro quo upon which the constitutionality and the 
fairness of the workmen’s compensation scheme rests. 
These same considerations moved this Court in Jonathan 
Woodner v. Mather, 93 U.S. App. D.C. 234, 210 F. 2d 868, 
cert. denied, 348 U.S. 824 (1954), to the same conclusion. In 
Woodner this Court pointed out that (93 U.S. App. D.C. 
at 239): 

the employer has incurred the burden of providing 
workmen’s compensation insurance. The employee has 
forgone his right to sue the employer for negligence. 
But both have also gained. The employer has gained 
an immunity from common law suit. The employee 
has gained a right to relief even where his injury did 
not arise through the fault of his employer. The courts 
clearly consider that this system of mutual give and 
take would be upset if the employee could sue for neg- 
ligence in another jurisdiction. 
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These same considerations then, have led the courts of 
Virginia, the Fourth Circuit, and this Court to the same 
conclusion.*? Appellant asks that this Court divorce itself 
not only from the holdings of the Virginia Courts which 
bind this Court but also from its own holdings, and 
yet it does not even attempt to answer the basic considera- 
tions which have led to the decisions relied on in this brief. 
In support of its extreme position it can fairly be said 
that appellant has cited but one decided case which sup- 
ports its position. Liberty Mutual Insurance Co. v. Goode 
Construction Co., 97 F. Supp 316 (E.D. Va. 1951).2 How- 
ever, in the light of the later Virginia cases referred to 
in this brief, it appears that appellant can derive little 
solace from Goode. Furthermore, the holding in Goode 
has been specifically rejected by a different division of the 
same court in McCann v. Newport News Shipbuilding Co., 
177 F. Supp. 909 (E.D. Va. 1959). The court in McCann 
was convinced that the later holdings of Virginia Courts 
required his disagreement with the Goode decision. More- 


over, it is apparent that Goode is not the law today even 
in the court which first rendered the decision. As the 
report of the Poladian case in the Fourth Circuit discloses, 
that case was an appeal from a decision of Judge Bryan, the 
author of Goode, in which he granted a motion for summary 
judgment in favor of the general contractor thus, refusing 
to follow his own decision in Goode which was rendered on 


7 This doctrine is also in line with the law as set forth in Restatement, 
Conflicts of Laws §401 that: 


If a cause of action in tort or an action for wrongful death either against 
the employer or against a third person has been abolished by a Work- 
men’s Compensation Act of the place of the wrong, no action can be 
maintained for such tort or wrongful death in any State. 


8 Appellee has not overlooked the Poladian decision from which appellant 
has quoted to the effect that ‘‘much can be said for the proposition . . .”? 
ete. However, as has been pointed out above, Judge Sobeloff in Poladian re- 
jected that approach where the general contractor had taken out a policy of 
insurance in the state where the injury occurred and had, therefore, subjected 
itself to the detriments of that act. 
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identical facts. Also, it should be noted, that the United 
States Court of Appeals for the Fourth Circuit did not even 
feel it necessary to refer to the old Goode case in reaching 
an opposite conclusion, no doubt because Judge Bryan 
had rejected his own decision and held for the general 
contractor. Thus, Goode could hardly be regarded as per- 
suasive precedent and appellant’s position is barren of 
any support. 
I. 


APPELLEE HYMAN’S, WORKMEN’S COMPENSATION POLICY 
COVERED BURTON AND WAS REQUIRED BY VIRGINIA LAW 


Appellant in a desparate effort to prevent affirmance, also 
argues that the Virginia statute, even if applicable, will 
not bar this common law action apparently on the 
theory that either the statute or Hyman’s policy did 
not cover Burton. Appellant urges that it is possible that 
Burton was not entitled to recover under Hyman’s policy 
and for that reason Hyman is not entitled to the defense 
afforded by the Virginia statute. While this approach 
may have some validity as an abstract proposition unre- 
lated to this ease, it is fruitless to pursue it in the face 
of the record before this Court which demonstrates in 
the clearest fashion that Hyman’s policy was in effect 
at the time of Burton’s accident, that the policy covered 
Burton, and that the policy was required by the terms 
of the Virginia statute.® 


9 Solomon v. Call, 159 Va, 625, 166 S.E. 467 (1932) cited by appellant for 
the proposition that merely because an accident happens in Virginia, docs not 
mean that the Virginia Act is applicable, has no relation to the present litiga- 
tion whatever. In Solomon, the plaintiff’s employer had not taken out any 
policy under Virginia law, and the plaintiff was not entitled to coverage under 
the Virginia act. Moreover, the defendant-tortfeasor was a ‘‘stranger’’ to the 
work being prosecuted by the plaintiff and not, as in the present case, prosecut- 
ing a common enterprise. In these circumstances, the Virginia Supreme Court 
held only that the employee, not being able to obtain the benefits of the legisla- 
tion would not be subject to its impediments. Here, Burton is subject to the 
Act and Hyman is also, Therefore, the Solomon Case is completely inapposite. 
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The affidavit of Clifford Neal Fleming, superintendent 
for Hyman Construction Company, which was presented to 
the district court at the oral hearing on the motion to 
dismiss, as well as the affidavit of Carl P. Deame, manager 
of the production department of Liberty Mutual Insurance 
Company and the letter from the Industrial Accident Com- 
mission establish the purely formal facts that on the date 
of Burton’s accident, Liberty Mutual Insurance Company 
was the workmen’s compensation insurer for Hyman Con- 
struction Company (J.A. 8; 12-13; 13-14), that its policy 
covered all employees on the jobsite required of a gen- 
eral contractor by the Virginia statute (J.A. 8; 14), and 
that the existence of this policy was reported to the In- 
dustrial Accident Commission in a form satisfactory to 
them prior to Burton’s accident (J.A. 13; 14). Indeed, 
a copy of the policy was attached to the affidavit of Carl 
P. Deame as an exhibit and is in the record before this 
Court (although not reproduced in the joint appendix). 
These are, of course, purely formal and wholly incontestible 


facts which appellant does not, and could not wholeheart- 
edly dispute.?® 


It is against this background that we turn now to a 
consideration of the various sections of the Virginia stat- 
ute to determine if Hyman was required to cover Burton 
in its policy. If it was, of course, it is entitled to the bene- 
fits of that Act, one of which is the freedom from liability 
in an action such as this one.” 


10 Although appellant suggests that these facts are not shown clearly ‘‘in this 
record,’’ no serious challenge is made to them and all affidavits and exhibits 
were before the district court over a month before it filed its findings of fact 
and conclusions of law. 


11In a transparent play on words, appellant mentions that Burton received 
benefits under the District of Columbia statute and concludes that ‘‘the Vir- 
ginia Workmen’s Compensation Act could not have been his exclusive remedy.’? 
(App. Br. 11). This contention, if made seriously, is frivolous. Hyman has 
contended only that its exclusive liability to Burton is under the Virginia 
statute, not that Burton wasn’t entitled to receive compensation payments from 
Utica. 
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Section 65-27 of the Virginia Code provides in clear and 
unmistakable language that if a general contractor under- 
takes to perform work for another person and subcontracts 
part of that work out 


... then the contractor [general contractor] shall be 
liable to pay to any workman employed in the work any 
compensation under this Act which he would have been 
liable to pay if that workman had been immediately 
employed by him. 


The purpose of this section as well as § 65-26 and § 65-31 
is to make the owner or general contractor liable for work- 
men’s compensation payments to every employee of all 
subcontractors or sub-subcontractors no matter how far 
down the line they are. See Sykes v. Stone & Webster En- 
gineering Corp., 186 Va. 116, 41 S.E. 2d 469 (1947). In- 
deed, as pointed out above, Virginia has even held that 
no employer, either in the ascending or descending scale, 
engaged in the common work of construction is liable at 
common law for damages to any employee engaged in the 
work project on the theory that such companies are not 
“‘third parties’’ or ‘‘strangers’’ to the work being prose- 
cuted. Rea v. Ford, 198 Va. 712, 96 S.E. 2d 92 (1957). 


Further, Virginia Code § 65-20 provides with respect to 
whether the Act is applicable by its own terms or must be 
consensually accepted as follows: 


Presumption of acceptance of provisions of Act to 
pay and accept compensation—Every employer and em- 
plovee, except as herein stated, shall be conclusively 
presumed to have accepted the provisions of this Act 
respectively to pay and accept compensation for per- 
sonal injury or death by accident arising out of and in 
the course of the employment and shall be bound there- 
by, unless, in the case of any such employee, he shall 
have given prior to any accident resulting in injury 
or death notice to the contrary in the manner herein 
provided. 
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Thus, it required no act or expression on Burton’s part 
to be entitled to coverage under Hyman’s policy. He was 
and still is conclusively presumed to have accepted it by 
the above-quoted section of the Virginia Code. 


Therefore, appellant’s argument that a trial is neces- 
sary to decide whether Burton elected to be bound by the 
Virginia Statute is completely without substance. (App. 
Br. 18). Equally sleeveless is its contention that Horner 
had less than seven employees in the State of Virginia 
when the accident occurred and, therefore, the Act would 
not cover Burton (Ibid). The point is not whether Horner 
had less than seven but whether Hyman, which would be 
liable for the compensation payments, and which seeks the 
statutory immunity, had less than seven on this construction 
project. Appellant, of course, has never suggested that 
Hyman, the general contractor, had less than seven em- 
ployees on the jobsite and it is perfectly apparent that 
such a suggestion would be an idle charge. Aside from 
that fact, however, since Hyman actually had a policy in 
effect, under the Rules of the Industrial Accident Com- 
mission relied upon by appellant, it doesn’t make any 
difference whether it had less than seven employees in the 
state—a point, we repeat, which has never been challenged. 
Rule 9 of the Rules of the Industrial Accident Commission 
provides that: 


Every employer taking out a Workmen’s Compensa- 
tion Insurance Policy, or qualifying as a self-insurer, 
shall be subject to all the provisions of the Work- 
men’s Compensation Act. This rule applies to all em- 
ployers, regardless of the number of employees. 


From the foregoing it is perfectly apparent that Hyman 
not only was required to have, but did, in fact, have a policy 
of workman’s compensation insurance in effect on the day 
Burton was injured. Appellant has cited no case which 
even remotely supports its position that this policy would 
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not cover Burton,’ and in view of the affidavits, the copy 
of the policy in the record before this Court, and the pro- 
visions of the Virginia Code set out above, it is abundantly 
clear that this policy, in effect at the time of the accident, 
was obtained pursuant to the terms of the Virginia Code, 
and extended in its coverage to the accident which Burton 
sustained. Accordingly, Burton is subject to the provisions 
of the Virginia Code with respect to third party actions. 


In short, this Court’s decision in Woodner, as well as the 
numerous decisions from the courts in Virginia, both state 
and federal compel the conclusion that the district court 
was entirely correct in dismissing this complaint on the 
merits. Accordingly, this Court must affirm that decision. 


CONCLUSION 


The district court correctly held that the law of the State 
of Virginia governs the tort liability of appellee, Hyman. 
Further, that Court held that under the terms of the Vir- 


ginia Workmen’s Compensation Act, to which both Burton 
and Hyman were subject, the present action cannot be main- 
tained. Appellant has shown no valid reason why this 
decision is incorrect in any particular. Accordingly this 
Court must affirm the decision of the district court. 


Respectfully submitted, 


Pavt R. Cornxotty 
Davi N. WessTER 
800 Colorado Building 
Washington, D. C. 
Attorneys for Appellee, Hyman. 
Hocan & Hartson 
Of Counsel. 


12 Although Solomon v. Call, supra, is one of the cases ‘‘chiefly relied upon’’ 
by appellant, as pointed out above, its reliance is sadly misplaced. In that 
case, no policy was in effect at all and the Virginia Act did not apply to the 
travelling salesman there involved. As the Virginia Court stated in that case 
his relation to his employer was ‘‘clearly outside of the Virginia Workmen’s 
Compensation Act.’’ (166 S.E. at 625). 
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Whether a sub-contractor is amenable to suit as a 
‘‘third-party’’, under the laws of Virginia, for an injury 
that occurred in Virginia suffered by an employee of 
another sub-contractor engaged in performing services for 
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lants’ case phrased in a manner most favorable to appellant 
with all inferences to be drawn therefrom likewise con- 
strued in a manner most beneficial to appellant. The 
record discloses that this appellee, an iron and steel con- 
structural firm, was employed on a construction project in 


2 


nearby Virginia, as a subcontractor of the appellee 
George Hyman Construction Company. The individual 
or use plaintiff in this case, Robert L. Burton, was injured 
while he was engaged in a task connected with the project 
on behalf of his direct employer, Horner Elevator Company, 
another subcontractor on the same project. 


The nominal appellant is the workmen’s compensation 
insurance carrier for the Horner Elevator Company, which 
became subrogated to Burton’s claim after an award of 
compensation under the District of Columbia Workmen’s 
Compensation Act (Title 36, Sec. 501, D. C. Code 1951 Ed). 


The action is thus one for subrogated workmen’s com- 
pensation benefits by Utica Mutual Insurance Company, 
and for additional compensatory damages by Burton, for 
injuries arising out of an industrial accident that occurred 
in Virginia, asserted on behalf of an employee of one sub- 
contractor against another subcontractor engaged on the 
same project and job site. 


STATUTES INVOLVED 
Code of Virginia: 
Section 65-20 


‘““Presumption of acceptance of provisions of Act to 
pay and accept compensation.’’—‘‘Every employer 
and employee, except as herein stated, shall be con- 
clusively presumed to have accepted the provisions of 
this Act respectively to pay and accept compensation 
for personal injury or death by accident arising out of 
and in the course of the employment and shall be 
bound thereby, unless, in the case of any such em- 
ployee, he shall have given prior to any accident re- 
sulting in injury or death notice to the contrary in the 
manner herein provided.’’ 


Section 65-26 


‘Liability of owner to workmen of sub-contractors.— 
When any person (in this section and §§ 65-28 and 
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65-29 referred to as ‘‘owner’’) undertakes to perform 
or execute any work which is a part of his trade, busi- 
ness or occupation and contracts with any other person 
(in this section and $$ 65-28 to 65-31 referred to as 
‘‘sub-contractor’’) for the execution or performance 
by or under such sub-contractor of the whole or any 
part of the work undertaken by such owner, the owner 
shall be liable to pay to any workman employed in 
the work any compensation under this Act which he 
would have been liable to pay if the workman had been 
immediately employed by him.”’’ 


Section 65-27 


“‘Liability of contractor to workmen of sub-contrac- 
tor.—When any person (in this and the four succeed- 
ing sections referred to as ‘‘contractor’’) contracts to 
perform or execute any work for another person which 
work or undertaking is not a part of the trade, business 
or occupation of such other person and contracts with 
any other person (in this section and §§ 65-28, 65-29, 
65-30 and 65-31 referred to as ‘‘sub-contractor’’) for 
the execution or performance by or under the sub- 
contractor of the whole or any part of the work under- 
taken by such contractor, then the contractor shall 
be liable to pay to any workman employed in the work 
any compensation under this Act which he would have 
been liable to pay if that workman had been im- 
mediately employed by him.”’ 


Section 65-28 


‘‘Liability of sub-contractor to workmen of sub-sub- 
contractor.—When the sub-contractor in turn contracts 
with still another person (in this section and §§ 65-29, 
65-30 and 65-31 also referred to as ‘‘sub-contractor’’) 
for the performance or execution by or under such last 
sub-contractor of the whole or any part of the work 
undertaken by the first sub-contractor, then the liability 
of the owner or contractor shall be the same as the 
liability imposed by the two preceding sections.’’ 


Section 65-31 


‘Workman may recover from sub-contractor.—Noth- 
ing in the five preceding sections shall be construed as 
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preventing a workman from recovering compensation 
under this act from a sub-contractor instead of from 
the principal contractor but he shall not collect from 
both.”’ 


Section 65-32 


“‘Voluntary subjection to provisions of the Act.’’— 
‘“Those employers and employees not subject to this 
Act may, by complying with the provisions of the Act 
and the applicable rules of the Industrial Commission, 
voluntarily elect to be bound by it as to accidents or 
occupational diseases or both.’’ 


Section 65-37 


‘‘Employee’s rights under Act exclude all others.’’— 
“‘The rights and remedies herein granted to an em- 
ployee when he and his employer have accepted the 
provisions of this Act respectively to pay and accept 
compensation on account of personal injury or death 
by accident shall exclude all other rights and remedies 
of such employee, his personal representative, parents, 
dependents or next of kin, at common law or otherwise, 
on account of such injury, loss of service or death.”’ 


Section 65-38 


‘<Subrogation of employer to employee’s rights against 
third parties; evidence: recovery; compromise.—The 
making of a lawful claim against an employer for 
compensation under this Act for the injury or death 
of his employee shall operate as an assignment to the 
employer of any right to receiver damages which the 
injured employee or his personal representative or 
other person may have against any other party for 
such injury or death, and such employer shall be 
subrogated to any such right and may enforce, in his 
own name or in the name of the injured employee or 
his personal representative, the legal liability of such 
other party. The amount of compensation paid bv the 
employer or the amount of compensation to which the 
injured employee or his dependents are entitled shall 
not be admissible as evidence in any action brought to 
recover damages. Any amount collected by the em- 
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ployer under the provisions of this section in excess of 
the amount paid by the employer or for which he is 
liable shall be held by the employer for the denefit of 
the injured employee or other person entitled thereto, 
less a proportionate share of such amounts as are paid 
by the employer for reasonable expenses and attorney’s 
fees as provided in $65-39.1. No compromise settle- 
ment shall be made by the employer in the exercise of 
such right of subrogation without the approval of the 
Industrial Commission and the injured employee or 
the personal representative or dependents of the de- 
ceased employee being first had and obtained.’ 


Section 65-99 


‘“‘Duty to insure payment of compensation; effect of 
insurance.—Hvery employer subject to the compensa- 
tion provisions of this Act shall insure the payment of 
compensation to his employees in the manner here- 
inafter provided. While such insurance remains in 
force he or those conducting his business shall onlv he 
liable to an employee for personal injury or death by 
accident to the extent and in the manner herein 
specified.”’ 


SUMMARY OF ARGUMENT 


The law of the place of the injury governs in determining 
whether a defendant is amenable to a common law action 
as a “‘third party”’ or ‘‘other party’’ for injuries received 
by an employee arising out of and in the course of an em- 
ployment relationship. Since the accident giving rise to this 
matter occurred in the state of Virginia, we must look to 
the laws of that state and, since the laws of Virginia bar 
an action for damages against anyone other than a 
‘stranger’? to the employment and the work, appellant 
cannot maintain this action. The contention that District 
of Columbia law is applicable, for the reason that compensa- 
tion was claimed and awarded in the District of Columbia, 
where the contract of employment was entered into, has no 
support in any of the authorities cited, and, in fact, has 
been expressly determined adversely to appellant. 
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ARGUMENT 


The Law of the Place of the Injury Governs in Determining 
the Rights and Liabilities of the Parties 


The first question raised in this appeal is one of conflicts 
of law. It is not one of first impression in this jurisdiction. 
As can be deduced from appellant’s brief, uniformly, in 
the more recent appellate cases, it has been held that the 
law of the place of the injury governs in determining the 
right of an injured employee to maintain a third-party 
common law action. 


The general rule is expressed in the Restatement, Con- 
flicts of Law, Section 401 (1948 Supp.) as follows: 


“Tf a cause of action in tort or an action for wrongful 
death either against the employer or against a third 
person has been abolished by a Workmen’s Compensa- 
tion Act of the place of wrong, no action can be main- 
tained for such tort or wrongful death in any state.’’ 


This Court, in Jonathan Woodner Company v. Mather, 
210 F. 2d 868, 93 U.S. App. D.C. 234, decided in 1954, 
noting at the outset that the claim was one for damages, 
not compensation, took the view that it had the power to 
choose which state law should govern, that of the District 
of Columbia where plaintiff resided and was employed, or 
that of Maryland, where the injury was sustained. The 
clear holding was that 


‘Cestablished principles of the conflict of laws point 
to the choice of Maryland law. In the first place, that 
law is the law of the place of the injury. It is im- 
memorially established that where suit is brought for 
an act alleged to be a tort, the law of the place where 
that act occurred must govern its character. ... The 
present suit is a tort suit—and Maryland has barred 
it at its birth.’’ 


Appellant here argues, as appellee contended in that 
ease, that since the Compensation Act in the District allowed 
the action, its provisions should be applicable rather than 
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those of Maryland. The Court’s ruling was unequivocally 
stated, ‘‘We cannot accept these arguments’”’. 


Since Woodner, there have been at least two other ex- 
pressions of the law on this subject by this Court. Smith 
v. Kelly, 275 F. 2d 169, 107 U.S. App. D.C. 140, decided 
Feb. 4, 1960, wherein the Court stated in a footnote, ‘‘The 
accident having occurred in Maryland, the case is governed 
by the law of that state’. Similarly in Buschow v. 
Anthony Izzo Co., Inc., 105 U.S. App. D.C. 291, 266 F. 2d 
695 (1959), which was for all material aspects identical 
to the instant litigation, this Court held that the law of the 
place of the injury controlled and barred a third-party 
action. 


Virginia Law Bars an Action By an Employee of a Subcon- 
tractor Against Another Sub-contractor for Injuries 
Received on a Job Site in Virginia 


The Virginia Compensation Act, Section 65-37, provides 
that the exclusive remedies of an injured employee are 
the compensation benefits of the Act ‘‘when he and his 
employer have accepted the provisions’’ thereof. Section 
65-20 raises a conclusive presumption of acceptance of the 
provisions of the Act unless the employee exempts himself 
by giving a statutory notice and there is no such conten- 
tion in this case. It would be difficult to contend that 
compensation was exempted or excluded for this or any 
other technical reason when the caption and complaint 
show that compensation was claimed and awarded and 
this action is predicated thereon. 


In order to prevail, appellant must demonstrate that the 
parties from whom damages are sought are ‘‘other parties” 
within the meaning of the Virginia Act. This, of course, 
assumes that the accident arose out of and in the course 
of employment. 


In Sykes v. Stone and Webster Engineering Co., 186 
Va. 116, 41 S.E. 2nd 469, the Virginia Supreme Court held 
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that an employee of a subcontractor could not maintain 
an action against the general contractor for injuries suf- 
fered on a job site, where the injured employee was 
engaged in performing work which was part of the trade, 
business or occupation of the general contractor, and where 
the general contractor was liable, even though secondarily, 
for compensation benefits to employees of subcontractors. 
Sections 65-26 through 65-29 of the Act, makes the general 
contractor the statutory employer of such employees and 
their remedy against him is, exclusively, the benefits of 
the Act. 


In Feitig v. Chalkley, 185 Va. 96, 38 S.E. 2nd 73 (1946), 
the same Court, in passing on the right of an employee 
to sue a fellow-employee, held as follows: 


“Tt seems clear that it was the legislative intent to 
make the act exclusive in the industrial field so that, 
in the event of an industrial accident, the rights of 
all those engaged in the business would be governed 
solely thereby.”’ 


Accordingly, the Court ruled that such an action could 
not be maintained against a fellow-servant and that com- 
pensation was the only remedy. 


This proposition was affirmed in Coker v. Gunter, 191 
Va. 747, 63 S.E. 2nd 15 (1951), the Court holding that 
“‘the Workmen’s Compensation Act, Code, 1950, Sees. 65-1, 
et seq., prohibits an injured employee from maintaining 
an action at law against his co-employee for negligence 
causing injury.’’ 


This Court’s decision in Buschow v. Izzo, supra, holding 
that the plaintiff’s sole and exclusive remedy for an injury 
that occurred in Virginia was against his direct employer 
and statutory employer for benefits provided by the 
Virginia Compensation Act, was followed, in point of time, 
and logically, by Anderson v. Thorington, 201 Va. 266, 
110 S.E. 2nd 396. Without referring to Buschow which 
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may have been decided during the appellate proceedings, 
the Virginia Supreme Court expressly ruled that an em- 
ployee of a subcontractor may not maintain a common- 
law action against another subcontractor on the same 
project for injuries that arose out of and within the scope of 
employment. Both contractors there, as here, were engaged 
in a construction project which was a part of the trade, 
business or occupation of the owner, general contractor. 
Neither was therefore a ‘‘stranger’’ to the employment 
and the work. 


In that case, the Virginia Supreme Court said: 


‘‘Both, (sub-contractors) as well as the Authority 
(general contractor) were under the canopy of the 
Workmen’s Compensation Act. Consequently, Thor- 
ington (the defendant independent contractor) was not 
an ‘‘other party’’ within the meaning of Sec. 65-38 and 
subject to an action at law for damages for the per- 
sonal injuries to the Engineers employee Anderson. 
Sykes v. Stone & Webster Engineering Co., Supra.’’ 


‘Similarly, under Sec. 65-28, the employees of 
Thorington were the statutory employees of the 
Authority, including Anderson (the plaintiff), and the 
employees of Thorington were statutory fellow em- 
ployees. This being so, Anderson could not maintain 
an action at law against the negligent servants of 
Thorington who caused his injuries (Fertig v. Chalkley, 
supra). Neither may Anderson maintain this common- 
law action against Thorington, the principal of the 
alleged negligent servants for this would entitle 
Thorington to seek indemnity from its negligent em- 
plovees which would be tantamount to permitting 
Anderson to sue such negligent employees directly 
(citation omitted) ’’ 


It is clear therefore, that both this Court and the Supreme 
Court of Appeals of Virginia have heretofore ruled that 
claims of the type asserted by the appellant herein are 
barred by the Virginia Workmen’s Compensation Act. 
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Appellees Here Who Have Complied With the Virginia Com- 
pensation Act and Who Were Subject Thereto Are Not 
Deprived of the Benefits of That Act By the Election of 
an Injured Employee to Seek Compensation Benefits 
Under the Law of Another Jurisdiction 


Appellant contends that the Workmen’s Compensation 
Act is controlling in determining the status of a defendant 
as a ‘‘third party’’ because Burton elected to receive com- 
pensation in the District of Columbia and that subrogation 
and recovery rights have vested consistent with the rights 
of a party injured in the District of Columbia. 


There is no presently valid authority cited in support of 
this contention. 


The contention is, however, not novel in that it has been 
expressly raised, and rejected, on at least two instances. 
This Court in Woodner, supra, summarily disposed of it. 
In Home Indemnity Co. of New York, etc. v. J. H. Poladian 
et al., 270 F. 2d 156 (4th Cir. 1959), the Court ruled that 


such an argument was untenable, stating 


“‘The applicability of the (Virginia) Act is deter- 
mined when the employee enters upon the work in 
Virginia and the general contractor, as statutory em- 
ployer, complies with the Acts requirements. (Cita- 
tions omitted). This cannot be changed by the actions 
of the employee or the employer after the accident.”’ 


Appellant’s contentions on this point, carried to their 
logical conclusions would clothe an employee of a District 
of Columbia employer with rights of recovery that he 
could carry with him to any other jurisdiction that would 
render him immune from contrary provisions of the laws of 
whatever other jurisdiction in which he might be injured. 
As held in Williamson v. Weyerhauser Timber Co., 221 
F. 2nd 5 (C.C.A. 9th Cir. 1955) : 


‘No interest which Oregon had in Williamson as its 
citizen would permit that State to arm him with a 
body of Oregon law which he could carry about as 
he went into the State of Washington.”’ 
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CONCLUSION 


It is respectfully submitted that the law of Virginia, 
wherein this accident occurred, controls in determining the 
rights and liabilities of the parties, and that under the 
law of that state, an injured employee of a sub-contractor 
may not maintain a common-law action against another 
sub-contractor on the same job site, and that workmen’s 
compensation benefits available to such injured employee 
constitute his sole and exclusive remedy. Appellees’ 
motions to dismiss, based upon the applicability of Virginia 
law and the bar contained therein, were properly granted. 
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